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1. PRELIMINARY NOTES 
1. The 2015 Case consists of a set of fictitious facts and any resemblance to a real life 
situation is a mere coincidence. The Case aims to examine a situation of parallel legal 
proceedings arising out of the same set of facts. The first proceeding is to be examined by the 
World Trade Organisation Dispute Settlement Body under the Understanding on Rules and 
Procedures governing the Settlement of Disputes1 (Track 1) and the second, is by an investor-
State arbitration tribunal under the UNCITRAL Arbitration Rules, administered by the 
Permanent Court of Arbitration (Track 2). The teams are to present their arguments on the 
basis of the facts and evidence presented in this Case in two stages: the written submissions 
to be filed by 22 January 2015 and the oral argument to be presented between 31 March – 1 
April 2015. 

2. UNCONTESTED FACTS 

2. The Kingdom of Omicron is a developed state, currently dealing with an increase in 
underage drinking and the overall rising numbers in obesity in its general population. The 
proportion of adults that were overweight including obese increased between 1993 and 2012 
from 58.6% to 67.6% among men and from 49.6% to 59.2% among women.2 The prevalence 
of obesity in children and adolescents has increased since 1995, when 11% of boys and 12% 
of girls aged 2-16 were obese. There was a steady increase up to around 2004 and 2005, 
where obesity peaked at 20% to 24% among both boys and girls. The levels in 2012, at 19% 
for both boys and girls, were lower than in 2011 though not statistically significant. With 
respect to alcohol consumption, Omicron places well in the world average of alcohol 
consumption per adult per year. The numbers of underage drinkers however, in particular 
girls between the ages 12-16 years places Omicron in the world top numbers. Almost 15% of 
adolescent girls drink regularly (at least once every two weeks). Since 1992 Omicron has 
gradually introduced legislation limiting advertising in the alcohol industry, in particular 
advertising targeting children and adolescents. Despite combined efforts to reverse the 
phenomena, the numbers of underage drinking has increased, in particular among teenage 
girls. 

3. Omicron has financed and sponsored several scientific studies to explore the issue. A study 
in the causes of obesity conducted in 2004 by the National University of Omicron showed 
that the fundamental causes behind the rising levels of childhood and adolescent obesity are 
the changes in diet towards increased intake of energy-dense foods that are high in fat and 
sugars but low in vitamins, minerals and other healthy micronutrients. The change in diet is 
aggravated by the accompanying trend towards decreased levels of physical activity. In 2012 
the National Health Institute issued a report finding that flavoured alcoholic beverages 
contribute significantly to the problem of underage drinking, in particular in the group of 
teenage girls. The study further showed that the amounts of sugar used in such drinks is 
particularly problematic, given the habits and level of consumptions of flavoured alcoholic 
beverages in a single outing. This phenomena has been on the rise in Omicron since the 
1990s and has been often referred to as “binge drinking” in the national media. Although both 
studies have been peer-reviewed, there have been some who opposed their findings. 

                                                
1 Annex 2 of the WTO Agreement. 
2 Statistics based on the Body Mass Index (BMI). 
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4. To remedy the situation, the Parliament of Omicron passed the Flavoured Alcoholic 
Beverages Standardised Packaging Act (“FAB” or “Alco-Pop” Standardised Packaging Act) 
on 15 February 2013. The Act entered into force on 1 December 2013. By virtue of this Act 
all bottles of flavoured alcoholic beverages must be the same type, must carry health 
warnings on the back label and; prohibit the use of any non-word trade marks, colours or 
stylised labels on the bottles. All bottles must be the standardised shape and no variations in 
design are permitted. The Act permits for the use of brand names, word marks or company 
names, in a standardised size and font type. Before 2013 health warnings were not printed on 
the bottles of alcohol beverages, but were attached by way of a leaflet around the neck of the 
bottle. Such health warnings were easily disposable as soon as consumer opened the bottle to 
start drinking the product. 

5. In March 2013 The Republic of Sigma (developing state) requested consultations with the 
Kingdom of Omicron concerning certain Omicron laws and regulations that impose trade 
mark restrictions and other standardised packaging requirements on flavoured alcoholic 
beverages and their packaging. Subsequently, Omicron informed the World Trade 
Organisation (WTO) Dispute Settlement Body (DSB) that it had accepted the request of 
Sigma to join the consultations. The consultations did not yield any results and on 10 August 
2013, Omicron requested the establishment of a panel. At its’ meeting on 29 September 2013, 
the DSB established a panel. On 20 March 2014, Sigma requested the Director-General to 
compose the panel, which was composed on 10 May 2014. 

6. One of the main producers and sellers of flavoured alcoholic drinks (also known as Alco-
Pops; Coolers; Pre-Packaged Spirits or Premium Packaged Spirits (PPS)) in Omicron is 
Fantasy Fuel Inc. The company is incorporated under the laws of the State of Alpha (a 
developed state). Fantasy Fuel has a 100% owned subsidiary in Omicron (Fantasy Fuel 
Omicron Co.), which is in turn the owner of registered trade marks and other intellectual 
property rights in Omicron. Its main line of products consists of flavoured alcoholic 
beverages. The best selling product and the market leader in flavoured alcoholic beverages is 
the Alco-Pop “Unicorn Potion.” Fantasy Fuel Omicron registered a word mark (Unicorn 
Potion) and a device mark (a stylised drawing of a flying unicorn) in 1985 and has been using 
the marks to sell its product ever since. The drink designated by the Unicorn Potion mark is 
sold in 0,5 litre bottles, 5% alcohol, with a variety of fruit flavours and contains the 
equivalent of 12 grams of sugar per bottle (3 tea spoons). The trade mark Unicorn Potion is 
well known and its reputation crosses borders of Omicron, to its neighbouring states. Fantasy 
Fuel Omicron sells also other Alco-Pops under the registered word trade marks “Fun Fuel” 
and “Warp 7.” The Warp 7 products are also sold under the device mark (a drawing of a 
planet). These trade marks are well received among the consumers, but are not as well known 
as the lead product Unicorn Potion. 

7. In the autumn of 2013 Fantasy Fuel Omicron sponsored a student event “Welcome 
fresher’s 2013” at the University of Omicron. Although the event was aimed at University 
students (above 18 years old), it was open to the general public at no charge. During the 
evening show a group of teenage high school pupils caused an incident in which several 
students were greatly harmed. It was later discovered that the pupils causing the damage were 
intoxicated; and that most of the teenage drinkers were enjoying the flavoured alcoholic 
beverages served at the event. The involvement of Fantasy Fuel Omicron and the role of its 
prime product Unicorn Potion was severely criticised in the national media, advanced by the 
groups of concerned parents and national health organisations. Most notably, a non-
governmental organisation “Sober Minds” started an Internet campaign against Alco-Pop 
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drinks in general, advocating in particular against the market leader Unicorn Potion. The 
website contained hyperlinks to other websites where videos of the incident at Welcome 
fresher’s 2013 were freely available. The NGO’s website also featured slogans “Don’t risk 
Promotion, Ditch the Unicorn Potion” and “Sober Up, before the Dream is Over.” The word 
mark Unicorn Potion was used in the same style, as registered and used by Fantasy Fuel 
Omicron. The members of the NGO’s were attempting to alert the general public of the role 
of Alco-Pop beverages in the phenomena of “binge-drinking” and the devastating 
consequences the abuse of alcohol has not only on the health of adolescents, but also on their 
societal integration and educational development. 

8. In January 2014 Fantasy Fuel Omicron suffered substantial drop in sales, mainly in its 
Unicorn Potion figures. The company had to restructure its manufacturing lines and adapt to 
the new packaging requirements as per the 2013 Alco-Pop Standardised Packaging Act. 
Despite its efforts to settle the dispute with the Government of Omicron, Fantasy Fuel 
Omicron was unable to reach an amicable settlement with the state. On 3 February 2014 
Fantasy Fuel Inc., the parent company of Fantasy Fuel Omicron Co. filed a Notice of Claim. 
Receiving no response from Omicron, Fantasy Fuel Inc. filed a Notice of Arbitration on 5 
July 2014 under Article 9 of the Alpha/Omicron BIT. The Kingdom of Omicron filed a 
Response to Notice of Arbitration on 4 August 2014. The pending dispute is conducted under 
the UNICITRAL Arbitration Rules and the Seat of Arbitration is the City of Psi, in the 
Republic of Delta. The Permanent Court of Arbitration is administering the proceedings. 
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1. Track 1 – WTO Dispute Settlement Body 
1.1. Complaint by the Republic of Sigma 

1. The Republic of Sigma requested consultations with the Kingdom of Omicron with respect 
to the 2013 Flavoured Alcoholic Beverages Standardised Packaging Act in March 2013. 
Sigma has substantial trade with Omicron and is a major producer of sugar. It imports both 
sugar and locally produced alcohol to Omicron on regular basis. 

2. In its challenge to the Act Sigma argues that the Act appears to be inconsistent with 
Articles 2.1, 3.1, 15.4, 16.1, 20, 22.2(b) and 24.3 of the TRIPS Agreement. The sale of the 
regulated product is lawful under the laws of Omicron. Moreover, the nature of the product 
must not present an obstacle to the registration of a trade mark. According to Sigma, the 
producers and sellers of the flavoured alcoholic beverages should have a reasonable 
opportunity to use their trade marks in the trade. 

1.2. Response by the Kingdom of Omicron 

3. The Kingdom of Omicron justifies its legislative measures on two points. Firstly, and most 
importantly, the contested legislation aims to protect public health in particular, the 
vulnerable group of adolescents, which are increasingly the victims of both alcohol abuse and 
the dire consequences of obesity. Having conducted several scientific studies related to the 
issue and noting that all previous, less intrusive measures have failed, Omicron had no option 
but to introduce the next step in curbing the negative effects of advertising in the industry of 
flavoured alcoholic beverages. Article 8 of the TRIPS Agreement expressly acknowledges 
the WTO Member States’ powers to protect the health of their citizens. The same has been 
recognised by WTO Member States with the Doha Declaration on the TRIPS agreement and 
public health (14 November 2001; WT/MIN(01)/DEC/2). 

4. Secondly, Omicron argues that the Alco-Pop or FAB Standardised Packaging Act does not 
affect the provisions on the registration of trade marks in Omicron. Moreover, the contested 
Act does not cause confusion in the market. Producers of flavoured alcoholic beverages can 
still distinguish their products in the market by way of word marks and their negative rights 
to defend against any unauthorised use in the market remains intact. Moreover, the 
limitations on the use of trade marks imposed by the Act are justified and meet the threshold 
of Article 20 of the TRIPS Agreement. 

1.3. Terms of reference of the Panel (Article 7 DSU) 

5. The consultations between Sigma and Omicron failed to result in any agreement. On 10 
August 2013, Omicron requested an establishment of a panel, which was established in the 
DSB meeting on 29 September 2013. After Sigma’s request on 20 March 2014, the Director-
General composed the panel on 10 May 2014. In the course of this moot, the DSB panel will 
accept Parties’ submissions in two stages: written submissions by 22 January 2014 and oral 
argument between 31 March – 1 April 2015. The evidence to be used is limited to the facts 
provided by the Organiser in the 2015 Case and the publicly known facts. The teams should 
address the following issues in their written and oral argument to be submitted for 
consideration by the WTO DSB panel: 
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1. Whether the 2013 Flavoured Alcoholic Beverages Standardised Packaging Act is 
compliant with the TRIPS Agreement, in particular: 
a. Whether the Act meets the requirement of Article 2(2) of the TRIPS Agreement; 
b. Whether the Act interferes with trade mark rights as ensured by Article 16 of the 

TRIPS Agreement; and 
c. Whether the Act meets the requirements of Article 20 of the TRIPS Agreement 

(encumbrance of use of trade marks). 
2. Whether the Kingdom of Omicron can rely on public health exception in adopting the 

2013 Flavoured Alcoholic Beverages Standardised Packaging Act (Article 8 of the 
TRIPS Agreement)? 
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2. Track 2 - Arbitration 
2.1. Notice of Arbitration 

UNDER THE UNCITRAL ARBITRATION RULES ADMINISTERED BY PERMANENT 
COURT OF ARBITRATION 

 

FANTASY FUEL Inc. 

Claimant 

-v- 

THE KINGDOM OF OMICRON 

Respondent 

___________________________ 

NOTICE OF ARBITRATION 

5 July 2014 

___________________________ 

1. By the present notice of arbitration Fantasy Fuel Inc. (hereinafter “the Claimant”) institutes 
arbitration proceedings against the Kingdom of Omicron (hereinafter “Omicron” or “the 
Respondent”) in a dispute concerning Omicron’s breach of its obligations under the 
Agreement between the Government of Alpha and the Government of Omicron for the 
Promotion and Protection of Investments dated 15 September 1992 (hereinafter referred to as 
the “BIT”). 

2. The parties to the present proceedings and their contact details are as follows:  

The Claimant – Fantasy Fuel Inc., a company incorporated under the laws of the 
State of Alpha, with its principle place of business at Left Road 666, Haven City, 
State of Alpha.  

The Respondent – Kingdom of Omicron.  Claimant understands that any 
communications concerning the arbitration should be directed to the Office of Legal 
Counsel, Ministry of Foreign Affairs of the Kingdom of Omicron at 5 State Square, 
Aquaminium, the Kingdom of Omicron.  

Statement of Facts and Circumstances Giving Rise to the Claim 

3. The claims submitted by Fantasy Fuel are based on the Respondent’s actions, which 
resulted in the destruction of Fantasy Fuel’s investment in the territory of Omicron. It is the 
Claimant’s position that Omicron’s state legislation amounted to a breach of its international 
obligations under the Alpha/Omicron BIT, and that the Respondent must pay compensation 
for this violation. 

4. The Claimant is one of the main producers and sellers of flavoured alcoholic drinks in 
Omicron. It conducts its business through 100% owned subsidiary in Omicron (Fantasy Fuel 



 9 

Omicron Co.), which is in turn the owner of registered trade marks and other intellectual 
property rights in Omicron. Its main line of products consists of flavoured alcoholic 
beverages. The best selling product and the market leader in flavoured alcoholic beverages is 
the Alco-Pop “Unicorn Potion.” Fantasy Fuel Omicron registered the word mark (Unicorn 
Potion) and a device mark (a stylised drawing of a flying unicorn) in 1985 and has been using 
the marks to sell its product ever since. The registered mark appears as follows: 

 

 

5. The drink sold under the Unicorn Potion mark is sold in 0,5 litre bottles, 5% alcohol and 
contains the equivalent of 12 grams of sugar per bottle (3 tea spoons). The trade mark 
Unicorn Potion is well known among the consumers in Omicron and its reputation crosses the 
borders of Omicron, to its neighbouring states. Fantasy Fuel Omicron sells also other Alco-
Pops under the registered word trade marks “Fun Fuel” and “Warp 7.” These trade marks are 
well received among the consumers, but are not as well known as the lead product Unicorn 
Potion. The “Warp 7” product line is also sold under the logo: 

 

6. The Claimant’s business was booming until the Flavoured Alcoholic Beverages 
Standardised Packaging Act (Alco-Pop Standardised Packaging Act) entered into force in 
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2013. The Act severely limited the use of the Claimant’s intellectual property rights, 
transforming the Claimant’s business from a brand leader into a commoditised seller. Its 
successful brands no longer carry any value or information in the eyes of the consumers and 
the competition in the market is reduced to the competition in price (the lower the price, the 
more competitive the product). On top of these severe measures, the bottles of Alco-Pop 
beverages must all be of standardised shape, with no distinctive features. The entirety of the 
limitations on the business has annihilated the Claimant’s investment in Omicron. Since 
January 2014 the sales have dropped substantially (over 40%) and remain in decline. Its main 
product line Unicorn Potion suffered a greater drop in figures (65%) and the numbers remain 
in decline. Forced with the gravity of this new situation, the Claimant had to let go 45% of its 
work force in Omicron and close down 4 out of 6 factories. 

7. Although Omicron has relied on the scientific studies from 2004 and 2012 to support these 
drastic legislative measures, the scientific studies remain tentative at best and there were 
alternative, less intrusive measures available to the Respondent in order to respond to the 
concerns for public health of its citizens. The Claimant further emphasizes that the sale of 
flavoured alcoholic beverages remains legal in Omicron and that its business and advertising 
practices are addressed and limited strictly to consumers of legal age, that is 18 years and 
above. Any indications that the Claimant was targeting high school pupils under the age of 18 
were malicious and never proven. The event at the University was in no way the Claimant’s 
fault or responsibility. The Claimant has been selling its products since 1985 and was always 
keeping to the highest standards of quality and consumer satisfaction. 

 

Jurisdiction of the arbitral tribunal 

8. The Claimant is a company incorporated under the laws of Alpha and therefore an investor 
under Article 1(b)(ii) of the BIT. Additionally, the Claimant owns and controls its investment 
in the Kingdom of Omicron, including its 100% ownership of Fantasy Fuel Omicron Corp 
and in turn the intellectual property rights described above, satisfying the conditions of 
Article 1(e)(ii),(iv) of the BIT. It is therefore invoking its rights under Article 9 of the BIT 
and filing this notice of arbitration. 

9. Pursuant to Article 9 of the BIT any disputes concerning an investment between a foreign 
investor and the Contracting State shall at the request of the investor be submitted to 
arbitration under the UNCITRAL Rules as in force at the time of the submission. The parties 
have agreed (without prejudice to any arguments as to jurisdiction or other preliminary 
objections that Omicron may make) that: 

a. this arbitration shall be governed by the UNCITRAL Arbitration Rules 2010; 

b. the Appointing Authority under the UNCITRAL Arbitration Rules 2010 shall be 
the Secretary-General of the Permanent Court of Arbitration al The Hague; 

c. the number of arbitrators be three; and 

d. the language of the arbitration be English. 

10. In accordance with Article 3 of the UNCITRAL Arbitration Rules, Fantasy Fuel Inc. 
proposes that the seat of the arbitration be City of Psi, the Republic of Delta.  



 11 

11. Fantasy Fuel Inc. notifies Omicron that in accordance with Article 9 of the UNCITRAL 
Arbitration Rules it appoints Professor Y as an arbitrator.  

12. The Claimant repeatedly offered to the Kingdom of Omicron to settle the dispute 
amicably. On 25 January 2014, the Claimant wrote to the President and the Minister of 
Foreign Affairs of the Respondent noting that the Alco-Pop Standardised Packaging Act 
constituted an expropriation with equal effects to direct taking of its interest in Fantasy Fuel 
Omicron Corp and breached Omicron’s obligations under the BIT including breach of fair 
and equitable treatment guarantee. On 3 February 2014 the Claimant sent the Respondent 
Notice of Arbitration, relying on Article 9 of the BIT and invoking the breach of standards in 
Articles 2 and 5 of the BIT. 

 

Relief Sought 

13. Under Article 5 of the BIT, any direct or indirect measure, which has equivalent effect to 
that of expropriation, is unlawful unless it is for public benefit, non-discriminatory, in 
accordance with due process and accompanied by payment of full market value compensation. 
The Claimant submits that firstly, the effect of the Alco-Pop Standardised Packaging Act 
resulted in expropriation of its investments associated with Fantasy Fuel Omicron (shares and 
value of the business and its intellectual property rights) and secondly, or in the alternative 
that the entirety of Omicron’s legislative measures regulating the industry of flavoured 
alcoholic beverages amounted to a de facto expropriation. Omicron violated its obligations 
under the BIT and international law by failing to pay compensation equal to the real value of 
the investment immediately before the deprivation became public knowledge. Alternatively, 
Omicron violated its obligation to provide fair and equitable treatment, most notably by 
breaching the Claimant’s legitimate expectations. 

14. Although at this stage the exact amount of damages is not yet known, the Claimant 
submits that its damages amount to millions of Omicron Pounds (OP). The damages are a 
direct consequence of state interference in the running of the Claimant’s operations and the 
limitations imposed on the use of its intellectual property rights. 

15. The Claimant accordingly requests the tribunal to find firstly, it has jurisdiction over the 
present dispute and secondly; that Omicron violated its obligations under the BIT and order 
Omicron to pay compensation for the damages caused and interest, as determined at a later 
stage of the proceedings. 

 

/s/ 

________________ 

COUNSEL FOR FANTASY FUEL Inc. 
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2.2. Response to Notice of Arbitration 

UNDER THE UNCITRAL ARBITRATION RULES ADMINISTERED BY PERMANENT 
COURT OF ARBITRATION 

FANTASY FUEL Inc. 

Claimant 

-v- 

THE KINGDOM OF OMICRON 

Respondent 

___________________________ 

RESPONSE TO NOTICE OF ARBITRATION 

4 August 2014 

___________________________ 

1. The Kingdom of Omicron submits the present response to notice of arbitration without 
prejudice to its objections to the jurisdiction of the tribunal over the claims submitted by 
Fantasy Fuel Inc. (“the Claimant”), which are further examined below. However, should the 
tribunal reject those objections, it should nevertheless dismiss Fantasy Fuel’s claims as they 
are completely baseless and without any merit. 

A. OBJECTIONS TO JURISDICTION OF THE ARBITRAL TRIBUNAL 

2. As a preliminary point, the Respondent accepts the Alpha/Omicron BIT as a valid 
international treaty binding on Omicron, which had been properly signed and ratified by both 
parties and entered into force. Further, without any prejudice to the remaining of its 
arguments, the Respondent confirms that the parties agreed to conduct the arbitration under 
the 2010 UNCITRAL Arbitration Rules, that the arbitral tribunal will consist of three 
members and the language of arbitration will be English. The administering of the arbitration 
is entrusted with the PCA and the seat of arbitration the City of Psi, the Republic of Delta. By 
this Response the Respondent notifies the Claimant that it has appointed Dr Z as an arbitrator 
in the present dispute. However, the Respondent submits that the present Tribunal is without 
jurisdiction to hear Fantasy Fuel’s claims. 

3. The present claim does not concern an investment. The Claimant’s business is causing 
damage to the health of the citizens of the Kingdom of Omicron and subsequently, the public 
health and services budget. The advertising effect of the Claimant’s intellectual property 
rights was specifically designed to target vulnerable groups, in particular underage 
adolescents, who were in turn exposed to the dire effects of alcohol abuse and the damaging 
effects of excessive intake of sugar. Because the Claimant’s business is damaging to public 
health in Omicron, the Claimant’s economic activity does not amount to an investment under 
Article 1(e) of the BIT, as it not only fails to contribute to the host state’s development, but it 
further damages it. 
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4. In the alternative, should this Tribunal grant protection to the economic activities of the 
Claimant, it should not focus solely on the intellectual property rights, but it should focus on 
the entirety of the investment.  

B. MERITS 

5. All the actions taken by the government of Omicron challenged by the Claimant are within 
the scope of any state’s police and regulatory authority. It is widely accepted that a state may 
take any regulatory action to protect the health of its population and an exercise of such 
power does not constitute expropriation. The same should be considered under the analytical 
test of the fair and equitable standard. 

6. Public health studies from 2004 and 2012 were peer reviewed and are a demonstration of 
good, solid and robust scientific evidence. Omicron did not legislate on a whim; instead it 
adopted an evidence-based approach to its legislation. Given the devastating effects of 
alcohol use and excessive intake separately and taking the aggravated results of the two 
damaging factors combined, Omicron had no choice but to protect the health of its most 
vulnerable group of citizens – its children. The advertising effects of the Claimant’s 
campaign and marketing strategies were targeting adolescents, in particular teenage girls.  

7. Moreover, countries around the world are adopting or considering measures similar to the 
2013 FAB Standardised Packaging Act. Moreover, the Act was a measure that aimed to 
decrease the consumption of dangerous substances among adolescents and not to specifically 
damage the value of intellectual property rights. Indeed, all trade marks remain on the register, 
their proprietors have the negative rights to prevent any unauthorised use of their marks in the 
market and there is no evidence of confusion among consumers caused by the 2013 Alco-Pop 
Act. The 1990 Omicron Trade Mark Act has also been appropriately amended, so that trade 
marks affected by the Alco-Pop Standardised Packaging Act will not be vulnerable to 
invalidation for non-use (for the sole reason of the implementation of the Alco-Pop Act). 

8. Any damages the Claimant might have suffered are not causally linked to the 2013 Act. 
Instead it is the incident from 2013 at the University of Omicron that the Claimant was linked 
to that damaged its reputation.  

9. Moreover, Article 6(b) of the BIT precludes the Respondent from being held liable for any 
breach of the BIT for adopting the necessary measures to protect public health of its citizens. 
The Parliament of Omicron considered the scientific evidence in respect to flavoured 
alcoholic beverages and decided it was necessary, having all past endeavours failed, to reduce 
the advertising power of all industry players in the market of flavoured alcoholic beverages. 

10. Omicron submits that Fantasy Fuel’s claims should be rejected on their merits even if the 
tribunal concludes that it has jurisdiction to rule on them. 

11. Omicron does not consider it proper or fruitful to address the matters of quantum of 
damages at this stage. Suffice it to note that the amount of damages claimed by Fantasy Fuel 
is grossly exaggerated and unsubstantiated.  

/s/ 

________________ 

COUNSEL FOR THE KINGDOM OF OMICRON 
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2.3. Procedural Order No. 1 

PCA Case No. XXX-14 

 

IN THE MATTER OF AN ARBITRATION BEFORE A TRIBUNAL CONSTITUTED 
IN ACCORDANCE WITH THE AGREEMENT BETWEEN THE GOVERNMENT 
OF OMICRON AND THE GOVERNMENT OF ALPHA FOR THE PROMOTION 

AND PROTECTION OF INVESTMENTS, SIGNED ON 15 SEPTEMBER 1992 (THE 
“BIT”) 

- and- 

THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW 
RULES OF ARBITRATION AS REVISED 2010 (“UNCITRAL RULES”) 

-between- 

 

FANTASY FUEL INC. 

(“Claimant”) 

-and- 

THE KINGDOM OF OMICRON 

(“Respondent”, and together with the Claimant, the “Parties”) 

__________________________________________________________ 

PROCEDURAL ORDER NO. 1 

__________________________________________________________ 

 

Date: 13 October 2014 

 

Arbitral Tribunal 

Professor X (President) 

Professor Y 

Dr Z 

 

Registry 

Permanent Court of Arbitration 
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1. Parties to the dispute: 

The Claimant    Fantasy Fuel Inc., Left Road 666, Alpha 

The Respondent  The Kingdom of Omicron 

2. Dispute and Commencement of Arbitration: 

2.1 Pursuant to Article 9 of the BIT, the Claimant served the Respondent with a Notification 
of Claim dated 3 February 2014. 

2.2 Pursuant to Article 9 of the BIT and Article 3 of the UNCITRAL Rules, the Claimant 
served the Respondent with a Notice of Arbitration dated 5 July 2014. 

2.3 Pursuant to Article 4 of the UNCITRAL Rules, the Respondent served the Claimant with 
a Response to the Notice of Arbitration dated 4 August 2014. 

3. Appointment of the Tribunal: 

3.1 In the Notice of Arbitration, the Claimant notified the Respondent of its appointment of 
Professor Y as co-arbitrator. 

3.2 In the Response to the Notice of Arbitration, the Respondent appointed Dr Z as co-
arbitrator. 

3.3 On 5 October 2014, in accordance with Article 9 of the UNCITRAL Rules, the Secretary-
General of the Permanent Court of Arbitration (the “PCA”) appointed Professor X as the 
presiding arbitrator. 

3.4 The Tribunal notes that the Parties have confirmed that the Tribunal has been validly 
appointed in accordance with the BIT and the UNCITRAL Rules. 

3.5 The members of the Tribunal confirm that they are and shall remain impartial and 
independent of the Parties. Each of the members of the Tribunal confirms that he or she has 
disclosed, to the best of his or her knowledge, all circumstances likely to give rise to 
justifiable doubts as to his or her impartiality or independence and that he or she will 
promptly disclose any such circumstances that may arise in the future. 

3.6 The Tribunal notes that the Parties have confirmed that they have no objection to the 
appointment of any member of the Tribunal on the grounds of conflict of interest or lack of 
independence or impartiality in respect of matters known to the Parties as at the date of their 
comments on the draft of this Procedural Order. 

4. Applicable Procedural Rules: 

4.1 Pursuant to Article 9 of the BIT, the Parties have agreed that the arbitration be conducted 
in accordance with the 2010 UNCITRAL Arbitration Rules, as reflected in Paragraph 9 of the 
Claimant’s Notice of Arbitration and Paragraph 2 of the Respondent’s Response to the Notice 
of Arbitration. 

4.2 By agreement of the Parties, the Secretary-General of the PCA acts as the appointing 
authority in this matter. 

4.3 For procedural matters not addressed by the UNCITRAL Rules, pursuant to Article 17 of 
these Rules, the Tribunal shall decide as it deems appropriate in the circumstances after 
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consultation with the Parties, subject to any agreement of the Parties as to such procedural 
matters, such agreement to be formalised by way of Procedural Order. 

4.4 The Tribunal is empowered to issue Procedural Orders, after consulting with the Parties, 
on specific procedural issues if and when needed. These Procedural Orders may be signed 
solely by the presiding arbitrator after consultation with the co-arbitrators. 

5. Language of the Arbitration: 

Pursuant to the agreement of the Parties, recorded at Paragraph 9 of the Notice of Arbitration 
and Paragraph 2 of the Response to the Notice of Arbitration, the language to be used in the 
proceedings is English. 

6. Place of Arbitration: 

According to the agreement of the parties the seat of arbitration shall be the capital city of the 
Republic of Delta. Delta’s Arbitration Act is modelled on the UNCITRAL Model Law. The 
hearings will be held 31 March – 1 April 2015 at the seat of the Organiser of the Global IP 
Moot, London. 

7. Tribunal’s Immunity: 

7.1 The Parties shall not seek to make the Tribunal or any of its members liable in respect of 
any act or omission in connection with any matter related to the arbitration. 

7.2 The Parties shall not require any member of the Tribunal to be a party or witness in any 
judicial or other proceedings arising out of or in connection with this arbitration. 

8. Further Details of Procedure: 

8.1. Bifurcation of the proceedings: The Parties have agreed and the Tribunal decided that the 
proceedings should be divided into two stages. The following issues should be addressed 
during the first stage of these proceedings: 

(i) Does the Tribunal have jurisdiction rationa materiae that is, whether the 
Claimant’s economic activity in Omicron amounts to an investment under the 
Alpha/Omicron BIT; 

(ii) Does the 2013 Flavoured Alcoholic Beverages Standardised Packaging Act 
amount to a breach of the substantive standards of treatment under the Alpha/Omicron 
BIT, in particular; 

a. Whether the impugned measures amount to a breach of Article 5 [Expropriation]; 

b. Whether the impugned measures amount to a breach of Article 2(2) [Fair and 
Equitable Treatment]. 

(iii) Whether the Respondent can rely on the defence in Article 6 or any other 
exception under international law? 

The following issues would be addressed in the second stage of the proceedings, should it 
become necessary in light of the award of the Tribunal to be rendered during the first stage: 
(i) quantum of damages; (ii) costs. Parties are required to refrain from addressing those issues 
in their written and oral submissions during the first stage. 
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The subsequent part of this order deals only with the procedure applicable to the first stage of 
the arbitration. The relevant matters pertaining to the second stage (should it become 
necessary) shall be determined by the Tribunal as soon as practicable after the award in the 
first stage is rendered. 

8.2. Evidence: It was agreed that the evidence that may be relied on in the arbitration will be 
limited to (i) facts, assertions contained in the Uncontested Facts, Notice of Arbitration and 
the Response to Notice of Arbitration and documents appended thereto (with no admission 
being made by either of the Parties as to correctness of the inferences from facts asserted by 
the other Party in its respective submission); (ii) publicly available information; and (iii) 
responses to the questions presented by the Parties’ counsels in accordance with the 
procedure described below: 

a. By 9 December 2014 factual questions that require clarification shall be submitted 
to the Organiser of the Moot in accordance with the procedure described in the 2015 
Rules; 

b. The Parties shall then confer and seek to agree as soon as practical on the responses 
to those questions. The Parties’ agreed responses shall be appended to the case file at 
Organiser’s Moot webpage as per 2015 Rules. 

8.3. Written submissions: Only one round of simultaneous written submissions should be 
permitted. The memoranda for the Claimant and for the Respondent shall be filed by 24:00 
GMT on 22 January 2015 or earlier if directed by the Tribunal. 

 

Dated: 13 October 2014 

 

_____________/s/____________ 

On behalf of the Tribunal 

Professor X  

Presiding Arbitrator 

 

 

 



 18 

3. APPLICABLE LAW 
3.1. WTO – the TRIPS Agreement 

All States in this Case are UN Member States, WTO Member States and signatories to the 
Paris Convention for the Protection of Industrial Property. 

3.2. AGREEMENT BETWEEN THE GOVERNMENT OF ALPHA AND THE 
GOVERNMENT OF OMICRON FOR THE PROMOTION AND 
PROTECTION OF INVESTMENTS [The Alpha/Omicron BIT] 

The Government of Alpha and the Government of Omicron (hereinafter referred to as the 
“Contracting Parties”); 

Desiring to create favourable conditions for greater investment by investors of one 
Contracting Party in the area of the other; 

Considering that investment relations should be promoted and economic co-operation 
strengthened in accordance with the internationally accepted principles of mutual respect for 
equality, mutual benefit, non-discrimination and mutual confidence; 

Recognising that the encouragement and reciprocal protection under agreement of such 
investments will be conducive to the stimulation of individual business initiative and will 
increase prosperity in both areas; 

Have agreed as follows: 

ARTICLE 1 [Definitions] 

For the purposes of this Agreement […] 

(b) “companies” means: 

(i) in respect of Omicron: corporations, partnerships, associations, trusts or other legally 
recognised entities incorporated or constituted or otherwise duly organised under the law in 
force in its area or under the law of a non-Contracting Party and owned or controlled by 
entities described in this sub-paragraph or by physical persons who have the right of abode in 
its area, regardless of whether or not the entities referred to in this sub-paragraph are 
organised for pecuniary gain, privately or otherwise owned, or organised with limited or 
unlimited liability; 

(ii) in respect of Alpha: corporations, partnerships, associations, trusts or other legally 
recognised entities incorporated or constituted or otherwise duly organised under the law in 
force in any part of its area or under the law of a non-Contracting Party and owned or 
controlled by entities described in this sub-paragraph or by a physical person who is an 
investor of Alpha under its law, regardless of whether or not the entities referred to in this 
sub-paragraph are organised for pecuniary gain, privately or otherwise owned, or organised 
with limited or unlimited liability; […] 
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(d) “freely convertible currency” means a fully and freely convertible currency as identified 
by the International Monetary Fund or a currency that is widely traded in international 
foreign exchange markets; 

(e) “investment” means every kind of asset, owned or controlled by investors of one 
Contracting Party and admitted by the other Contracting Party subject to its law and 
investment policies applicable from time to time, and in particular, though not exclusively, 
includes: 

(i) movable and immovable property and any other property rights such as mortgages, 
liens or pledges; 

(ii) shares in and stock, bonds and debentures of a company and any other form of 
participation in a company; 

(iii) claims to money or to any performance under contract having an economic value; 

(iv) intellectual property rights including rights with respect to copyright, patents, 
trade marks, trade names, industrial designs, trade secrets, know-how and goodwill; 

(v) business concessions, licences and other rights conferred by law or under contract, 
including concessions to search for, cultivate, extract or exploit natural resources and 
to manufacture, use and sell products. 

A change in the form in which assets are invested does not affect their character as 
investments and the term “investment” includes all investments, whether made before or after 
the date of entry into force of this Agreement. For the purposes of this Agreement, a physical 
person or company shall be regarded as controlling a company or an investment if the person 
or company has a substantial interest in the company or the investment. Any question arising 
out of this Agreement concerning the control of a company or an investment shall be resolved 
to the satisfaction of the Contracting Parties; 

(f) “investors” means: 

(i) in respect of Omicron: 

(A) physical persons who have the right of abode in its area; and 

(B) companies as defined in paragraph (1)(b)(i) of this Article; and 

(ii) in respect of Alpha: 

(A) physical persons possessing Alphas citizenship or who are permanently residing 
in Alpha in accordance with its law; and 

(B) companies as defined in paragraph (1)(b)(ii) of this Article; 

(g) “returns” means the amounts yielded by or derived from an investment and in particular, 
though not exclusively, includes profit, interest, capital gains, dividends, royalties and fees. 
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ARTICLE 2 [Promotion and Protection of Investment and Returns] 

(1) Each Contracting Party shall encourage and create favourable conditions for investors of 
the other Contracting Party to make investments in its area, and, subject to its right to 
exercise powers conferred by its laws and investment policies, shall admit such investments. 

(2) Investments and returns of investors of each Contracting Party shall at all times be 
accorded fair and equitable treatment and shall enjoy full protection and security in the area 
of the other Contracting Party. Neither Contracting Party shall, without prejudice to its laws, 
in any way impair by unreasonable or discriminatory measures the management, maintenance, 
use, enjoyment or disposal of investments in its area of investors of the other Contracting 
Party. Each Contracting Party shall observe any obligation it may have entered into with 
regard to investments of investors of the other Contracting Party. This Agreement shall not 
prevent an investor of one Contracting Party from taking advantage of the provisions of any 
law or policy of the other Contracting Party, which are more favourable than the provisions 
of this Agreement. 

ARTICLE 3 [Treatment of Investments] 

(1) Neither Contracting Party shall in its area subject investments or returns of investors of 
the other Contracting Party to treatment less favourable than that which it accords to 
investments or returns of investors of any other State. 

(2) Neither Contracting Party shall in its area subject investors of the other Contracting Party, 
as regards their management, maintenance, use, enjoyment or disposal of their investments, 
including in connection with intellectual property rights, and the raising of funds, the 
purchase and sale of foreign exchange, and transfers under Article 8 of this Agreement, to 
treatment less favourable than that which it accords to investors of any other State. 

(3) Subject to its laws applicable from time to time, each Contracting Party shall permit 
investors of the other Contracting Party who have made investments in the first Contracting 
Party’s area to employ within its area, key technical and managerial personnel of their choice, 
and permit physical persons who are investors of the other Contracting Party and personnel 
employed by companies of that other Contracting Party to enter and remain in its area for the 
purpose of engaging in activities related to investments. Such personnel employed from 
abroad shall be entitled to transfer abroad, subject to the provisions of Article 7 of this 
Agreement, unspent earnings and other remuneration in connection with investments. 

ARTICLE 4 [Transparency of Laws] 

Each Contracting Party shall, with a view to promoting the understanding of its laws and 
policies that pertain to or affect investments in its area by investors of the other Contracting 
Party, make such laws and policies public and readily accessible. 

ARTICLE 5 [Expropriation] 

(1) Investors of either Contracting Party shall not be deprived of their investments nor 
subjected to measures having effect equivalent to such deprivation in the area of the other 
Contracting Party except under due process of law, for a public purpose related to the internal 
needs of that Party, on a non-discriminatory basis, and against compensation. Such 
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compensation shall amount to the real value of the investment immediately before the 
deprivation or before the impending deprivation became public knowledge whichever is the 
earlier. Where that value cannot be readily ascertained, the compensation shall be determined 
in accordance with generally recognised principles of valuation and equitable principles 
taking into account the capital invested, depreciation, capital already repatriated, replacement 
value, currency exchange rate movements and other relevant factors. Compensation shall 
include interest at a normal commercial rate from the date the measures were taken until the 
date of payment, shall be made without undue delay, be effectively realisable, freely 
transferable and payable in either the original currency of the investment or, if requested by 
the investor, in any other freely convertible currency. The investor affected shall have a right, 
under the law of the Contracting Party making the deprivation, to prompt review by a judicial 
or other independent authority of that Party, of the investor’s case and of the valuation of the 
investment in accordance with the principles set out in this paragraph. 

(2) Where a Contracting Party expropriates the assets of a company which is incorporated or 
constituted under the law in force in any part of its area, and in which investors of the other 
Contracting Party own shares, it shall ensure that the provisions of paragraph (1) of this 
Article are applied to the extent necessary to guarantee compensation referred to in paragraph 
(1) in respect of their investment to such investors of the other Contracting Party who are 
owners of those shares. 

ARTICLE 6 [Essential Security] 

Nothing in this Agreement shall be construed: 

a. To require a Party to furnish or allow access to any information the disclosure of which it 
determines to be contrary to its essential security interests; or 

b. To preclude a Party from applying measures that it considers necessary for the 
maintenance or restoration of public order, the fulfilment of its obligations with respect to the 
maintenance or restoration of international peace or security, the observance of its 
international law obligations, or the protection of its own essential security interests. 

ARTICLE 7 [Transfer of Investments and Returns] 

(1) Subject to its laws and policies, each Contracting Party shall in respect of investments 
guarantee to investors of the other Contracting Party the right to transfer abroad their 
investments and returns. 

(2) Transfers of currency shall be permitted without undue delay in any freely convertible 
currency. Unless otherwise agreed by the investor transfers shall be made at the rate of 
exchange applicable on the date of transfer. 

(3) A Contracting Party may protect the rights of creditors, or ensure the satisfaction of 
judgements in adjudicatory proceedings, through the equitable, non-discriminatory and good 
faith application of its law. 
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ARTICLE 8 [Consultations between Contracting Parties] 

The Contracting Party shall consult at the request of either of them on matters concerning the 
interpretation or application of this Agreement. 

ARTICLE 9 [Settlement of Investment Disputes] 

A dispute between an investor of one Contracting Party and the other Contracting Party 
concerning an investment of the former in the area of the latter which has not been settled 
amicably, shall, after a period of three months from written notification of the claim, be 
submitted to such procedures for settlement as may be agreed between the parties to the 
dispute. If no such procedures have been agreed within that three month period, the parties to 
the dispute shall be bound to submit it to arbitration under the Arbitration Rules of the United 
Nations Commission on International Trade Law (UNCITRAL) as then in force. The arbitral 
tribunal shall have power to award interest. The parties may agree in writing to modify those 
Rules. 

ARTICLE 10 [Disputes between the Contracting Parties] 

(1) In the event of disputes as to the interpretation or application of the present Treaty, the 
Parties shall enter into consultation for the purpose of finding a solution in a spirit of 
friendship. 

(2) If no such solution is forthcoming, the dispute shall be submitted  

(a) to the International Court of justice if both Parties so agree or 

(b) if they do not so agree to an arbitration tribunal upon the request of either Party. 

(3) (a) The tribunal referred to in paragraph (2) (b) above shall be formed in respect of each 
specific case and it shall consist of three arbitrators. Each Party shall appoint one arbitrator 
and the two members so appointed shall appoint a chairman who shall be a national of a third 
country. 

(b) Each Party shall appoint its arbitrator within two months after either Party has made a 
request to this effect. If either Party fails to comply with this obligation the arbitrator shall be 
appointed upon the request of the other Party by the President of the International Court of 
justice. 

(c) If within one month from the date of their appointment the arbitrators are unable to agree 
on the chairman of the arbitration tribunal, such chairman shall upon the request of either 
Party be appointed by the President of the International Court of justice. 

(d) If the President of the International Court of justice is prevented from acting upon a 
request under sub-paragraph (b) or sub-paragraph (c) of the present paragraph or if the 
President is a national of either Party the Vice-President shall make the appointment. If the 
Vice-President is prevented or if he is a national of either Party the appointment shall be 
made by the senior most member of the International Court of justice who is not a national of 
either Party. 
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(e) Unless the Parties otherwise decide, the arbitration tribunal shall determine its own rules 
of procedure. 

(f) The arbitration tribunal shall take its decisions by a majority of votes. Such decisions shall 
be binding upon the Parties and shall be carried out by them. 

ARTICLE 11 [Subrogation] 

(1) If a Contracting Party or an agency of a Contracting Party makes a payment to an investor 
of that Contracting Party under a guarantee, a contract of insurance or other form of 
indemnity it has granted in respect of an investment, the other Contracting Party shall 
recognise the transfer of any right or title in respect of such investment. The subrogated right 
or claim shall not be greater than the original right or claim of the investor. 

(2) Where a Contracting Party has made a payment to its investor and has taken over rights 
and claims of the investor, that investor shall not, unless authorised to act on behalf of the 
Contracting Party making the payment, pursue those rights and claims against the other 
Contracting Party. 

(3) A Contracting Party shall not assert, as a defence, counter-claim, right of set-off or 
otherwise, in any proceeding involving a dispute relating to an investment, that the investor 
concerned has received or will receive, pursuant to an insurance or guarantee contract, 
indemnification or other compensation for all or part of any alleged loss. 

ARTICLE 12 [Application of the Agreement] 

(1) A company duly organised under the law of a Contracting Party shall not be treated as an 
investor of the other Contracting party, but any investments in that company by investors of 
that other Contracting Party shall be protected by this Agreement. 

(2) This Agreement shall not apply to a company organised under the law of a non-
Contracting Party within the meaning of paragraph (b) of Article 1 where the provisions of an 
investment promotion and protection agreement with that non-Contracting Party have already 
been invoked in respect of the same matter. 

(3) This Agreement shall not apply to a physical person who is an investor of a Contracting 
Party where the provisions of an investment promotion and protection agreement between the 
other Contracting Party and a non-Contracting party of which that person is a citizen have 
already been invoked in respect of the same matter. 

ARTICLE 13 [Entry into Force and Duration and Termination] 

(1) This Agreement shall enter into force thirty days after the date on which the Parties have 
notified each other in writing that their respective requirements for the entry into force of this 
Agreement have been complied with. 

(2) This Agreement shall remain in force for a period of fifteen years and thereafter shall 
remain in force indefinitely, unless terminated in accordance with paragraph (3) of this 
Article. 
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(3) Either Contracting Party may terminate this Agreement at any time after it has been in 
force for fifteen years by giving one year’s written notice to the other Contracting Party. 

(4) Notwithstanding termination of this Agreement pursuant to paragraph (3) of this Article, 
the Agreement shall continue to be effective for a second and final period of fifteen years 
from the date of its termination in respect of investments made before the date of termination 
of this Agreement. 

In witness whereof the undersigned, duly authorised thereto by their respective Governments, 
have signed this Agreement. 

Done in two originals at Omicron on the 15th day of September, One thousand nine hundred 
and ninety-two, in English language. 

For the Government of Alpha 

For the Government of Omicron 
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3.3. 2013 Flavoured-Alcoholic Beverages Standardised Packaging Act (“FAB” or 
“Alco-Pop” Act) [excerpts] 

Section 1 [Objective] 

(1) The object of this Act is to improve public 
health by: 

a. Discouraging people from taking up drinking 
alcohol, or using flavoured alcoholic beverages; 
and 

b. Encouraging people to give up drinking alcohol, 
and to stop using flavoured alcoholic beverages. 

(2) It is the intention of the Parliament to contribute 
to achieving the objects in subsection (1) by 
regulating the retail packaging and appearance of 
flavoured alcoholic beverages in order to: 

a.  Reduce the appeal of flavoured alcoholic 
beverages to consumers; in particular underage 
consumers; and 

b.  Increase the effectiveness of health warnings on 
the retail packaging of flavoured alcoholic 
beverages; and 

c. Reduce the ability of the retail packaging of 
flavoured alcoholic beverages to mislead 
consumers about the harmful effects of drinking 
flavoured alcoholic beverages. 

Section 2 [Definitions] 

For the purposes of this Act, […] 

health warning means any message, information, 
graphic or other thing, which relates to the health 
effects of drinking or using sugar-alcoholic 
beverages and that is required to appear on the 
retail of sugar-alcoholic beverages bottles by the 
2013 Ministry of Health Regulations on flavoured 
alcoholic beverages; […] 

flavoured-alcoholic beverage  means any of the 
following: 

a. Malt beverages to which various fruit juices or 
other flavourings have been added; 

b. Beverages containing wine to which 
ingredients such as fruit juice or other 
flavourings (such as coconut or chocolate) 
have been added (wine coolers); 

c. Beverages containing distilled alcohol and 
added ingredients such as fruit juices or other 
flavourings […] 

mark includes (without limitation) any line, letters, 
numbers, symbol, graphic or image; 

Section 15 [Acquisition of Property] 

(1) This Act does not apply to the extent (if any) 
that its operation would result in an acquisition of 
property from a person otherwise than on just terms. 

(2) In particular, if, apart from this section, this Act 
would result in such an acquisition of property 
because it would prevent the use of a trade mark or 
other sign on or in relation to the retail packaging 
of flavoured alcoholic beverages, or on flavoured 
alcoholic beverages, then despite any other 
provision of this Act, the trade mark or sign may be 
used on or in relation to the retail packaging of 
flavoured alcoholic beverages, or on flavoured 
alcoholic beverages, subject to any requirements 
that may be prescribed in the regulations for the 
purposes of this subsection. 

(3) To avoid doubt, any flavoured alcoholic 
beverages requirement that does not result in such 
an acquisition of property continues to apply in 
relation to: 

a. the retail packaging of flavoured alcoholic 
beverages; and 

b. the appearance of flavoured alcoholic 
beverages. 

Section 20 [Prohibition on trade marks and 
marks generally appearing on retail packaging] 

(1) No trade mark may appear anywhere on the 
retail packaging of flavoured alcoholic beverages, 
other than as permitted by subsection (3). 

(2) No mark may appear anywhere on the retail 
packaging of flavoured alcoholic beverages, other 
than as permitted by subsection (3). 

(3) The following may appear on the retail 
packaging of flavoured alcoholic beverages: 

a. the brand, business or company name for the 
flavoured alcoholic beverages, and any variant 
name for the flavoured alcoholic beverages in the 
standardised form prescribed by the 2013 Ministry 
of Health Regulations on flavoured alcoholic 
beverages; 
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b. the relevant legislative requirements. 

(4) This section does not apply to a plastic or other 
wrapper that covers: 

a. the retail packaging of flavoured alcoholic 
beverages; or 

b. a flavoured alcoholic beverage that is for retail 
sale. 

Section 28 [Effect on the Trade Marks Act 1990 
of non‑use of trade mark as a result of this Act] 

 (1) For the purposes of the Trade Marks Act 1990, 
and regulations made under that Act, an applicant 
for the registration of a trade mark in respect of 
flavoured alcoholic beverages is taken to intend to: 

a. use the trade mark in Omicron in relation to 
those products; or 

b. authorise another person to use the trade mark in 
Omicron in relation to those products; or 

c. assign the trade mark to a body corporate that is 
about to be constituted with a view to the body 
corporate using the trade mark in Omicron in 
relation to those products; 

if the applicant would intend to do so but for the 
operation of this Act. 

(2) To avoid doubt, for the purposes of section 4 of 
the Trade Marks Act 1990, this Act does not have 
the effect that the use of a trade mark in relation to 
flavoured alcoholic beverages would be contrary to 
law. 

(3) To avoid doubt, for the purposes of section 46 
of the Trade Marks Act 1990,  

a.  the operation of this Act; or 

b.  the circumstance that a person is prevented, by 
or under this Act, from using a trade mark on or in 
relation to the retail packaging of flavoured 
alcoholic beverages, or on flavoured alcoholic 
beverages; 

are not circumstances that make it reasonable or 
appropriate: 

c. not to register the trade mark; or 

d. to revoke the acceptance of an application for 
registration of the trade mark; or 

e. to register the trade mark subject to conditions or 
limitations; or 

f. to revoke the registration of the trade mark. 
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3.4. 1990 Trade Mark Act [excerpts] 

Section 1 

[Introductory] 

(1) A trade mark may consist of any signs capable 
of being represented graphically, particularly words, 
including personal names, designs, letters, 
numerals, the shape of goods or of their packaging, 
provided that such signs are capable of 
distinguishing the goods or services of one 
undertaking from those of other undertakings. 

(2) A registered trade mark is a property right 
obtained by the registration of the trade mark under 
this Act and the proprietor of a registered trade 
mark has the rights and remedies provided by this 
Act. 

Section 2 

[Grounds for refusal or invalidity] 

(1) The following shall not be registered or, if 
registered, shall be liable to be declared invalid: 

a. signs which cannot constitute a trade mark; 

b. trade marks which are devoid of any distinctive 
character; 

c. trade marks which consist exclusively of signs or 
indications which may serve, in trade, to designate 
the kind, quality, quantity, intended purpose, value, 
geographical origin, or the time of production of 
the goods or of rendering of the service, or other 
characteristics of the goods or services; 

d. trade marks which consist exclusively of signs or 
indications which have become customary in the 
current language or in the bona fide and established 
practices of the trade; 

e. signs which consist exclusively of: 

(i) the shape which results from the nature of the 
goods themselves; 

(ii) the shape of goods which is necessary to obtain 
a technical result; 

(iii) the shape which gives substantial value to the 
goods; 

f. trade marks which are contrary to public policy 
or to accepted principles of morality; 

g. trade marks which are of such a nature as to 
deceive the public, for instance as to the nature, 
quality or geographical origin of the goods or 
service; 

h. trade marks which have not been authorised by 
the competent authorities and are to be refused or 
invalidated pursuant to Article 6 ter of the Paris 
Convention for the Protection of Industrial 
Property, hereinafter referred to as the ‘Paris 
Convention’. 

Section 4  

[Trade mark scandalous or its use contrary to 
law] 

An application for the registration of a trade mark 
must be rejected if: 

a. The trade mark contains or consists of 
scandalous matter; or 

b. Its use would be contrary to law. 

Section 5 

[Effects of registered trade mark] 

(1) The proprietor of a registered trade mark has 
exclusive rights in the trade mark which are 
infringed by use of the trade mark in the Kingdom 
of Omicron without his consent. 

The acts amounting to infringement, if done 
without the consent of the proprietor, are specified 
in section 6. 

(2) References in this Act to the infringement of a 
registered trade mark are to any such infringement 
of the rights of the proprietor. 

(3) The rights of the proprietor have effect from the 
date of registration (which in accordance with 
section 40(3) is the date of filing of the application 
for registration): 

Provided that - 

a. no infringement proceedings may be begun 
before the date on which the trade mark is in fact 
registered; and 

b. no offence under section 92 (unauthorised use of 
trade mark, &c. in relation to goods) is committed 
by anything done before the date of publication of 
the registration. 

Section 6 

[Infringement Acts] 

(1) A person infringes a registered trade mark if he 
uses in the course of trade a sign which is identical 
with the trade mark in relation to goods or services 
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which are identical with those for which it is 
registered. 

(2) A person infringes a registered trade mark if he 
uses in the course of trade a sign where because – 

a. the sign is identical with the trade mark and is 
used in relation to goods or services similar to 
those for which the trade mark is registered, or 

b. the sign is similar to the trade mark and is used 
in relation to goods or services identical with or 
similar to those for which the trade mark is 
registered, there exists a likelihood of confusion on 
the part of the public, which includes the likelihood 
of association with the trade mark. 

(3) A person infringes a registered trade mark if he 
uses in the course of trade in relation to goods or 
services a sign which - (a) is identical with or 
similar to the trade mark, where the trade mark has 
a reputation in the Kingdom of Omicron and the 
use of the sign, being without due cause, takes 
unfair advantage of, or is detrimental to, the 
distinctive character or the repute of the trade mark. 

(4) For the purposes of this section a person uses a 
sign if, in particular, he- 

a. affixes it to goods or the packaging thereof; 

b. offers or exposes goods for sale, puts them on 
the market or stocks them for those purposes under 
the sign, or offers or supplies services under the 
sign; 

c. imports or exports goods under the sign; or 

d. uses the sign on business papers or in advertising. 

(5) A person who applies a registered trade mark to 
material intended to be used for labelling or 
packaging goods, as a business paper, or for 
advertising goods or services, shall be treated as a 
party to any use of the material which infringes the 
registered trade mark if when he applied the mark 
he knew or had reason to believe that the 
application of the mark was not duly authorised by 
the proprietor or a licensee. 

(6) Nothing in the preceding provisions of this 
section shall be construed as preventing the use of a 
registered trade mark by any person for the purpose 
of identifying goods or services as those of the 
proprietor or a licensee. 

But any such use otherwise than in accordance with 
honest practices in industrial or commercial matters 
shall be treated as infringing the registered trade 
mark if the use without due cause takes unfair 
advantage of, or is detrimental to, the distinctive 
character or repute of the trade mark. 

Section 7 

[Trade mark defences] 

(1) A registered trade mark is not infringed by the 
use of another registered trade mark in relation to 
goods or services for which the latter is registered 
(but see section 47(6) (effect of declaration of 
invalidity of registration). 

(2) A registered trade mark is not infringed by – 

a. the use by a person of his own name or address. 

b. the use of indications concerning the kind, 
quality, quantity, intended purpose, value, 
geographical origin, the time of production of 
goods or of rendering of services, or other 
characteristics of goods or services, or 

c. the use of the trade mark where it is necessary to 
indicate the intended purpose of a product or 
service (in particular, as accessories or spare parts), 
provided the use is in accordance with honest 
practices in industrial or commercial matters. 

(3) A registered trade mark is not infringed by the 
use in the course of trade in a particular locality of 
an earlier right which applies only in that locality. 

For this purpose an “earlier right” means an 
unregistered trade mark or other sign continuously 
used in relation to goods or services by a person or 
a predecessor in title of his from a date prior to 
whichever is the earlier of- 

a. the use of the first-mentioned trade mark in 
relation to those goods or services by the proprietor 
or a predecessor in title of his, or 

b. the registration of the first-mentioned trade mark 
in respect of those goods or services in the name of 
the proprietor or a predecessor in title of his; and an 
earlier right shall be regarded as applying in a 
locality if, or to the extent that, its use in that 
locality is protected by virtue of any rule of law (in 
particular, the law of passing off). 

Section 8 

[Exhaustion of rights] 

(1) A registered trade mark is not infringed by the 
use of the trade mark in relation to goods which 
have been put on the market in the Kingdom of 
Omicron under that trade mark by the proprietor or 
with his consent. 

(2) Subsection (1) does not apply where there exist 
legitimate reasons for the proprietor to oppose 
further dealings in the goods (in particular, where 
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the condition of the goods has been changed or 
impaired after they have been put on the market). 

Section 9 

[Infringement Proceedings] 

 (1) An infringement of a registered trade mark is 
actionable by the proprietor of the trade mark. 

(2) In an action for infringement all such relief by 
way of damages, injunctions, accounts or otherwise 
is available to him as is available in respect of the 
infringement of any other property right. 

Section 24 

[Registered trade marks as object of property] 

(1) Where a registered trade mark is granted to two 
or more persons jointly, each of them is entitled, 
subject to any agreement to the contrary, to an 
equal undivided share in the registered trade mark. 

(2) The following provisions apply where two or 
more persons are co-proprietors of a registered 
trade mark, by virtue of subsection (1) or otherwise. 

(3) Subject to any agreement to the contrary, each 
co-proprietor is entitled, by himself or his agents, 
to do for his own benefit and without the consent of 
or the need to account to the other or others, any 
act which would otherwise amount to an 
infringement of the registered trade mark. 

(4) One co-proprietor may not without consent of 
the other or others- 

a. grant a licence to use the registered trade mark, 
or 

b. assign or charge his share in the registered trade 
mark. 

(5) Infringement proceedings may be brought by 
any co-proprietor, but he may not, without the 
leave of the court, proceed with the action unless 
the other, or each of the others, is either joined as a 
plaintiff or added as a defendant. 

A co-proprietor who is thus added as a defendant 
shall not be made liable for any costs in the action 
unless he takes part in the proceedings. 

Nothing in this subsection affects the granting of 
interlocutory relief on the application of a single 
co-proprietor. 

(6) Nothing in this section affects the mutual rights 
and obligations of trustees or personal 
representatives, or their rights and obligations as 
such. 

Section 25 

[Transmissibility] 

(1) A registered trade mark is transmissible by 
assignment, testamentary disposition or operation 
of law in the same way as other personal or 
moveable property. It is so transmissible either in 
connection with the goodwill of a business or 
independently. 

(2) An assignment or other transmission of a 
registered trade mark may be partial, that is, limited 
so as to apply- 

a. in relation to some but not all of the goods or 
services for which the trade mark is registered, or 

b. in relation to use of the trade mark in a particular 
manner or a particular locality. 

(3) An assignment of a registered trade mark, or an 
assent relating to a registered trade mark, is not 
effective unless it is in writing signed by or on 
behalf of the assignor or, as the case may be, a 
personal representative. This requirement may be 
satisfied in a case where the assignor or personal 
representative is a body corporate by the affixing of 
its seal. 

(4) The above provisions apply to assignment by 
way of security as in relation to any other 
assignment. 

(5) A registered trade mark may be the subject of a 
charge in the same way as other personal or 
moveable property. 

(6) Nothing in this Act shall be construed as 
affecting the assignment or other transmission of an 
unregistered trade mark as part of the goodwill of a 
business. 

Section 42 

[Duration, renewal and alteration of registered 
trade mark] 

(1) A trade mark shall be registered for a period of 
ten years from the date of registration. 

(2) Registration may be renewed in accordance 
with section 43 for further periods of ten years. 

(3) The registration of a trade mark may be 
renewed at the request of the proprietor, subject to 
payment of a renewal fee. 
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Section 46 

[Revocation and invalidity] 

 (1) The registration of a trade mark may be 
revoked on any of the following grounds; 

a. that within the period of five years following the 
date of completion of the registration procedure it 
has not been put to genuine use in the Kingdom of 
Omicron, by the proprietor or with his consent, in 
relation to the goods or services for which it is 
registered, and there are no proper reasons for non-
use; 

b. that such use has been suspended for an 
uninterrupted period of five years, and there are no 
proper reasons for non-use; 

c. that, in consequence of acts or inactivity of the 
proprietor, it has become the common name in the 
trade for a product or service for which it is 
registered; 

d. that in consequence of the use made of it by the 
proprietor or with his consent in relation to the 
goods or services for which it is registered, it is 
liable to mislead the public, particularly as to the 
nature, quality or geographical origin of those 
goods or services. 

(2) For the purpose of subsection (1) use of a trade 
mark includes use in a form differing in elements 
which do not alter the distinctive character of the 
mark in the form in which it was registered, and 
use in the Kingdom of Omicron includes affixing 
the trade mark to goods or to the packaging of 
goods in the Kingdom of Omicron solely for export 
purposes. 

(3) The registration of a trade mark shall not be 
revoked on the ground mentioned in subsection 
(1)(a) or (b) if such use as in referred to in that 
paragraph is commenced or resumed after the 
expiry of the five year period and before the 
application for revocation is made. Provided that, 
any such commencement or resumption of use after 
the expiry of the five year period but within the 
period of three months before the making of the 
application shall be disregarded unless preparations 
for the commencement or resumption began before 
the proprietor became aware that the application 
might be made. 

(4) An application for revocation may be made by 
any person, and may be made either to the registrar 
or to the court, except that - (a) if proceedings 
concerning the trade mark in question are pending 
in the court, the application must be made to the 
court; and (b) if in any other case the application is 
made to the registrar, he may at any stage of the 
proceedings refer the application to the court. 

(5) Where grounds for revocation exist in respect 
of only some of the goods or services for which the 
trade mark is registered, revocation shall relate to 
those goods or services only. 

(6) Where the registration of a trade mark is 
revoked to any extent, the rights of the proprietor 
shall be deemed to have ceased to that extent as 
from - (a) the date of the application for revocation, 
or (b) if the registrar or court is satisfied that the 
grounds for revocation existing at an earlier date, 
that date. 
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9. Procedural Order No. 2 - CLARIFICATIONS 
PCA Case No. XXX-14 

IN THE MATTER OF AN ARBITRATION BEFORE A TRIBUNAL CONSTITUTED 
IN ACCORDANCE WITH THE AGREEMENT BETWEEN THE GOVERNMENT 
OF OMICRON AND THE GOVERNMENT OF ALPHA FOR THE PROMOTION 

AND PROTECTION OF INVESTMENTS, SIGNED ON 15 SEPTEMBER 1992 (THE 
“BIT”) 

- and- 

THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW 
RULES OF ARBITRATION AS REVISED 2010 (“UNCITRAL RULES”) 

-between- 

 

FANTASY FUEL INC. 

(“Claimant”) 

-and- 

THE KINGDOM OF OMICRON 

(“Respondent”, and together with the Claimant, the “Parties”) 

__________________________________________________________ 

PROCEDURAL ORDER NO. 2 

__________________________________________________________ 

Date: 20 December 2014 

 

Arbitral Tribunal 

Professor X (President) 

Professor Y 

Dr Z 

 

Registry 

Permanent Court of Arbitration 
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1. Uncontested Facts - Para 2: Specification of the source regarding statistics on 
obesity: were these statistics made by the National Health Institute (contested in 
Para 3)? 

The National Health Institute issues statistics on obesity regularly, together in cooperation 
with the National University of Omicron. National Health Institute has issued the statistics 
available in the Case. 

2. Track 1 WTO Dispute Settlement Body - 1.2 Response by the Kingdom of 
Omicron, Para 3: Clarification on the “scientific studies” conducted as well as 
the “previous, less intrusive measures that have failed” taken by Omicron? E.g. 
if previous attempts at legislations were implemented, what is the significance of 
the enactment of the 2013 Flavoured Alcoholic Beverages Standardised 
Packaging Act in relation to these? 

The Kingdom of Omicron has adopted public health measures relating to alcohol 
consumption and tackling obesity levels as part of its commitments under the UN Declaration 
on Non-communicable Diseases (Resolution WHA 53.14) and the WHO Global Strategy to 
confront the harmful use of alcohol (Resolution WHA63.13). 

Omicron adopted a network of measures attempting to address the issues of harmful use of 
alcohol, such as strict enforcement of prohibition on drink driving by gradually reducing the 
legal maximum level of blood alcohol levels. For this particular string of measures Omicron 
modelled its legislation on the United Kingdom. Moreover, Public Health Omicron, which 
consists of Omicron scientists, researchers and public health professionals, continues to run 
public awareness campaigns with respect to harmful consequences of irresponsible drinking. 

The Chief Medical Officer has introduced in 1995 Government Guidelines on Sensible 
Drinking for Adults, which must be featured on the alcohol bottles when sold in Omicron, 
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Each bottle of alcohol must contain the total number of units of alcohol contained in the 
bottle sold. It must clearly indicate the recommended daily limits and include the following 
health warning: “Avoid alcohol if pregnant or trying to conceive.” A unit of alcohol is 
defined in the Guidelines as “A unit is 8g or 10 ml of pure alcohol - that is half a pint of 
average strength beer, or a single shot of vodka - a 175ml glass of wine at 12% will contain 2 
units. Your body (mainly your liver) takes about an hour to break down a unit of alcohol.” 
The Guidelines also require the producer to include calorie information on the label of the 
alcohol being sold. Omicron did not however, as to date, introduce minimum unit pricing 
(MUP). 

For previous, less intrusive measures in advertising see Clarification number 11. However, 
this is the first time that Kingdom of Omicron has enacted legislation of the type as the 2013 
FAB Act. 

3. Track 2 Arbitration - 2.1 Notice of Arbitration, Para 6: what grouping of society 
has stopped buying the Alco-Pops regarding the 40% sales drop in January 2014 
and 65% drop in Unicorn Potion figures? 

The particular break down of the statistics is not available. All numbers are however derived 
from lawful sales, meaning that the products in question were sold to adults (above 18 years 
old).  

4. General points for clarification: The extent of the public policy claim/health 
argument – national precedence in relation to public interest: if and how they 
have used public policy to make law in our made up country before. 

All state law in the Kingdom of Omicron is adopted or aims to pursue public interest. No 
further national precedence is available at this point. 

5. Can we presume that the “Alpha/Omega BIT“ did enter into force, meaning that 
the requirements of Art. 13 (1) BIT were fulfilled? This is not mentioned in the 
facts of the case. 

The Alpha/Omicron BIT entered into force in due course and all requirements of Article 13 
of the BIT have been met. 

6. Are there any facts available (in form of further surveys, scientific studies,..) to 
evaluate the development of underage drinking and the overall numbers in 
obesity after the implementation of the FAB in December 2013? 

Since the implementation of the FAB Act the scientific community in the Kingdom of 
Omicron is monitoring the level of consumption for flavoured alcoholic beverages closely. 
Additionally, the State has commissioned the University of Omicron to continuously monitor 
the obesity levels in the State. There are no conclusive studies on the effects of the FAB Act 
on the binge drinking as of now, whereas the National Health Institute claims that there is 
tentative evidence that legislation has had positive effects. The industry has however 
employed its own experts, who have criticised the methodology of the studies conducted by 
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the National Health Institute and warned of the premature nature in any results obtained so 
far. 

7. What is the relation between the BIT and the UNCITRAL rules concerning the 
appointment of the third arbitrator? In Art. 10 (3b) the parties agreed that if the 
chairman will not be appointed by the two party-appointed arbitrators, the 
President of the International Court of Justice should appoint the chairman. In 
contradiction to that we find in the Procedural Order under 3.3. that the third 
arbitrator has been appointed by the Secretary-General of the PCA in 
accordance with Art. 9 UNCITRAL. According to Art. 9, which refers to Art. 8 
and 6 UNCITRAL the parties can agree on the choice of an appointing authority, 
which they did in Art. 10 (3c) BIT. So in our view the Secretary-General of the 
PCA was not responsible to appoint Professor X. 

Article 10 of the Alpha/Omicron BIT refers to disputes between the Contracting Parties (i.e. 
the States). The question of whether there is a conflict between Article 10 of the 
Alpha/Omicron BIT and the UNCITRAL Arbitration Rules aims for a legal clarification and 
is therefore not answered here. 

8. Are there any other products produced and sold by Fantasy Fuel Inc. in 
Omicron except for the Alco-Pop “Unicorn Potion” “Fun Fuel” and “Warp 7”? 
Are they flavoured alcoholic beverages? Do they also suffer substantial drop in 
sales after the FAB entered into force on 1 December 2013? 

Fantasy Fuel Inc operates in the Kingdom of Omicron only through the operation of its 
subsidiary, Fantasy Fuel Omicron. Other products sold by the company are not flavoured 
alcoholic beverages. These products represent only a minority of its production line. 

9. Are there any facts about the sales of other companies, which produce and sell 
flavoured alcoholic beverages in Omicron after the implementation of the FAB 
in December 2013? 

In January 2014 other companies saw a slight rise in their sales of flavoured alcoholic 
beverages (2-3% rise on average per company). Their sales remained constant after February 
2014. Any changes in the sales remain statistically insignificant. 

10. What is the exact amount of damages Fantasy Fuel Inc claims? Fantasy Fuel Inc 
just stated the loss of millions of Omicron Pounds as a direct consequence of the 
state interference in the running of Fantasy Fuels’ operations and the limitations 
imposed by the FAB. 

The exact amount of damages claimed by Fantasy Fuel Inc is not to be discussed at the 
present stage of the proceedings (page 16 of the Case). 
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11. In 1992, Omicron introduced a legislation that put limitations on the alcohol 
industries’ advertisement, especially on those who target young children and 
adolescents in their advertisement. In which way is the advertisement limited by 
this legislation or what is the content of this legislation? 

The 1992 Responsible Alcohol Advertising Act (the RAA Act) prohibits any advertisement 
of alcohol products to children and adolescents (up to 18 years old – which is the legal age 
for drinking) in magazines, which target these audiences exclusively. Moreover, the 1992 Act 
prohibits alcohol advertisement on TV between the hours of 06:00 am – 21:00 pm, which is 
identified by the Act as the viewing time where children and adolescents may be exposed to 
such advertisements. The RAA Act regulates the content of the alcohol advertisements and 
imposes restrictions on placement of alcohol products (product placement restrictions). 

12. It is mentioned that “Unicorn Potion” is registered as a word trademark and 
that the drawing of a flying unicorn is registered as a device mark. Apart from 
that the Alco Pops “Fun Fuel” and “Warp 7” are registered as a word trade 
mark as well as the logo of “Warp 7” as a device mark. The 100% owned 
subsidiary Fantasy Fuel Omicron Co is the owner of the registered trademarks 
and other intellectual property rights in Omicron. What are further intellectual 
property rights in Omicron that are not mentioned yet? 

Fantasy Fuel Omicron has a registered design right in its bottle and a copyright in the 
drawing of the flying unicorn. Any other intellectual property rights are not registered in the 
Kingdom of Omicron. 

13. According to the terms of reference of the Panel (Article 7 DSU), one of the 
issues that should be covered is the compatibility of the Packaging Act with 
Article 2(2) of the TRIPS Agreement. Art. 2(2) particularly refers to Paris 
Convention. Is it possible to specify the articles of Paris Convention that should 
be disputed in the present case? 

This question aims for a legal clarification and is therefore not answered here. It is within 
each Team’s discretion on how to best approach and argue this particular aspect of the case. 

14. APPLICABLE LAW - Paragraph 3.1. of the GIMPC case (page 18) relating to 
WTO Track states that  “All States in this Case are UN Member States, WTO 
Member States and signatories to the Paris Convention for the Protection of 
Industrial Property”. Is this assumption applicable only to the WTO Track i.e. 
the Kingdom of Omicron and the Republic of Sigma or does “all States in this 
case” refer to Alpha as well? 

The fact that all States in this Case are UN Member States, WTO Members and signatories to 
the Paris Convention for the Protection of Industrial Property applies to both Tracks of the 
Moot. 
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15. Does the assumption that the States in this Case are UN and WTO Member 
States mean that we are allowed to apply UN and WTO Treaties not specifically 
mentioned in the Case? 

This question aims for a legal clarification and will not be answered in that respect. Teams 
are advised to stay within the issues outlined at page 7 of the Case (Track 1) and page 16 of 
the Case (Track 2). 

 

Dated: 20 December 2014 

 

_____________/s/____________ 

On behalf of the Tribunal 

Professor X 

Presiding Arbitrator 


