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Abstract 
 
The designation of the Chagos Marine Protected Area has not turned out to be a 
monumental success and has been found to be incompatible with international law. 
Essentially the problem is that it was established unilaterally and does not properly cater for 
the Mauritian interest in the Archipelago. The Marine Protected Area is formulated as a no-
take zone, but this conflicts with the potential resettlement of the Chagossian community and 
their potential rights. In suggesting ways that the Marine Protected Area can be renegotiated 
to cater for these interests, this article argues that the heart of the problem is the model of 
fortress conservation which has been adopted; excluding communities and the opportunity to 
address the issues holistically. It is argued that adopting a model of community based 
conservation will better serve the Chagos Marine Protected Area, reconcile the conflicting 
interests and provide a more successful and sustainable solution to the interests of the 
Chagossian community and all those involved.  
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1. Introduction 
 
The Chagos Islands and surrounding waters are administered by the UK as the British 
Indian Ocean Territory (BIOT) and form an archipelago of 55 islands in the Indian Ocean. 
Only one of the islands, Diego Garcia, is inhabited, leaving the rest of the 210,000 square 
miles entirely untouched and undisturbed by humans.1 The result is that the Chagos Islands 
are ‘the most pristine tropical marine environment surviving on the planet’.2  

In 2010, the UK established a Marine Protected Area (MPA) surrounding the Chagos 
Islands to protect the marine environment. However, the creation of the MPA was found not 
only to be incompatible with international law, but has also revealed a cruel, colonial history 
of the islands and caused further problems for the marginalised Chagossian community 
which has been ill-treated for 50 years.  

                                                      
*Jessica Lobo holds a LLM degree in Environmental Law from Queen Mary University of London and 
is currently working as the Sustainability Engagement Officer for the London School of Economics 
and Political Science. 
1
 Chagos Environment Network, ‘The Chagos Protected Area: A Unique Scientific and Conservation 

Opportunity for the UK’ <http://chagos-
trust.org/sites/default/files/images/CEN_Leaflet_A_Unique_Scientific_and_Conservation_Opportunity
_for_the_UK.pdf> accessed 10 February 2016. 
2
 Chagos Conservation Trust ‘BIOT/Chagos Conservation Framework (Discussion Paper)’ (2008) 

<http://chagos-trust.org/sites/default/files/images/BIOT_Chagos-Conservation-Framework.pdf> 
accessed 10 February 2016 2. 
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This article looks at the conflict between the protection of human rights and nature 
conservation situated within the context of the Chagos Marine Protected Area. I argue that a 
renegotiation of the Chagos MPA is not only mandatory, but must necessarily cater for the 
potential resettlement of the Chagossian community who no longer live on the islands. In 
doing so, I will allude to the possibility that the Chagossian community can use the MPA to 
gain a greater leverage of power and interest in the Islands, in a reversal of the current 
thinking that it would extinguish their rights. 

Part 2 of this article will discuss the environmental and historical context of the 
Chagos Islands, looking at why it was deemed necessary to establish a MPA and the 
ongoing issue of resettlement of the Chagossian community in the area. Parts 3 and 4 will 
consider two particular problems that have arisen from the declaration of the MPA; namely 
the issues of sovereignty and the Chagossian fishing rights. In suggesting alternative ways 
that the MPA can be renegotiated to resolve these issues, it will be argued in Part 5 that the 
heart of the problem is the model of fortress conservation which it adopted, excluding 
communities and the opportunity to address the issues holistically. Thus in Part 6 it will be 
concluded that adopting a model of community-based conservation will better serve the 
Chagos MPA, reconcile the conflicting interests and provide a more successful and 
sustainable solution to protecting both the Chagossian and environmental interests in the 
area.  

 
 

2.  The Chagos Islands in Context 
 

A. Protecting the Marine Environment 
 
The Chagos Archipelago is famed for its coral reefs, 3 containing the world’s largest coral 
atoll and ‘one of the healthiest reef systems’ in the world.4 Coral reefs are an important 
source of food, coastal protection and building materials, and are a valuable part of the 
economy for the many developing countries which rely on the reefs for recreation and 
tourism. According to the Chagos Trust, the Islands support 49% of the healthy reefs in the 
Indian Ocean, which is vital for protecting biodiversity, providing a safe refuge for marine life 
and threatened species, and building resilience to climate change and other threats.5 Reefs 
in the Indian Ocean have been particularly hard-hit by human activities due to the number of 
developing countries which surround them, so protecting the Chagos reefs has become 
even more important at a time when other areas are facing rapid degradation.6 In the last 
several decades, 20% of coral reefs have been lost worldwide,7 and scientists fear that this 
figure could be up to 50% by 2025.8 For the reefs in the Indian Ocean, the number of those 
destroyed or damaged is already at 80%.  

At the centre of the Indian Ocean, the isolated Chagos Archipelago is also an oasis 
for marine life, hosting over 1000 species of fish and at least 220 coral species.9 With 
virtually no human interference, the Archipelago acts as a refuge for a large variety of life 
including sharks, whales, turtles, dolphins and birds. The marine biodiversity is very rich,10 
and therefore the importance of maintaining and conserving the Chagos ecosystem is clear. 

                                                      
3
 John Vidal, ‘Chagos Islanders attack plan to turn archipelago into protected area’ The Guardian 

(London, 29 March 2010) <http://www.theguardian.com/environment/2010/mar/29/chagos-island-
marine-reserve-plans> accessed 9 March 2016. 
4
 Chagos Conservation Trust, ‘Chagos Marine Reserve’ <http://www.chagos-trust.org/about/chagos-

marine-reserve> accessed 10 February 2016. 
5
 ibid. 

6
 ibid. 

7
 Yoshifumi Tanaka, The International Law of the Sea (2nd edn, CUP 2015) 335. 

8
 Chagos Conservation Trust (Discussion Paper) (n 2) 3. 

9
 ibid. 

10
 ibid. 
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Once lost, fish stocks become impossible to replace or rebuild, and even modern technology 
cannot artificially reproduce biological diversity.11 Not only is effective conservation crucial 
for protecting the Chagos area, but it would also benefit people in neighbouring countries by 
increasing the fish stocks in the Indian Ocean.12 

An increasingly popular response to the overexploitation of fish stocks and the rapid 
destruction of coral reefs is to implement Marine Protected Areas, which alleviate human 
pressures and allow for large scale protection of marine habitats. Since the 1970s, growing 
attention has been paid to the establishment of MPAs.13 Whilst not universally defined, 
MPAs are generally situated:  

 
within the maritime area for which protective, conservation, restorative or 
precautionary measures, consistent with international law have been instituted for the 
purpose of protecting and conserving species, habitats, ecosystems or ecological 
processes of the marine environment.14 
 
MPAs are a valuable legal tool for protecting the environment and can offer varying 

levels of protection, from no-take MPAs which strictly prohibit any extraction of resources, to 
multiple-use MPAs which partially protect or manage specific uses of the ocean. They are 
vital for maintaining resilience and ecosystem integrity, and in 1992 the Conference of the 
Parties to the Convention on Biological Diversity agreed that ‘marine and coastal protected 
areas are one of the essential tools and approaches in the conservation and sustainable use 
of marine and coastal biodiversity’.15  

At the 2002 World Summit on Sustainable Development, world leaders committed 
themselves to developing and establishing marine protected areas by 2012.16 By 2010, the 
Conference of the Parties to the Convention on Biological Diversity adopted the Aichi 
Biodiversity Targets, which aimed for ‘at least…10 per cent of coastal and marine areas…[to 
be] conserved through effectively and equitably managed, ecologically representative and 
well-connected systems of protected areas’ by 2020.17 Parties, including the UK, agreed to 
‘translate this…into revised and updated national biodiversity strategies and action plans 
within two years’.18  

Thus, by 2010 there was increasing pressure on the UK Government from both the 
international community and various environmental non-governmental organisations to 
establish MPAs in its territorial waters. Concerns over the current level of protection afforded 
to the Chagos Islands were also high, so on 1 April 2010 the UK established a no-take MPA 
around the Chagos Islands, twice the size of Great Britain, prohibiting the extraction of any 
living resources within the area. The designation of the MPA coincided nicely with the 2010 
General Elections, and was hailed as a ‘demonstration of the UK government’s commitment 
to environmental stewardship’,19 and praised by many groups including the Chagos 

                                                      
11

 ibid. 
12

 ibid 2. 
13

 Tanaka (n 7) 346. 
14

 OSPAR Recommendation 2003/3 on A Network of Marine Conservation (17/03/1), amended by 
OSPAR Recommendation 2010/2 (OSPAR 10/23/1, Annex 7) para 1.1. 
15

 Decision adopted by the Conference of the Parties to the Convention on Biological Diversity at its 
seventh meeting (13 April 2004) UNEP/CBD/COP/DEC/VII/5 para 16. 
16

 Report of the World Summit on Sustainable Development (4 September 2002) UN Doc 
A/CONF.199/20, para 32(c). 
17

 Convention on Biological Diversity, ‘Aichi Biodiversity Targets’ <https://www.cbd.int/sp/targets/> 
accessed 16 July 2016. 
18

 Convention on Biological Diversity, ‘Strategic Plan for Biodiversity 2011-2020, including Aichi 
Biodiversity Targets’ <https://www.cbd.int/sp/> accessed 16 July 2016. 
19

 Elizabeth De Santo, Peter JS Jones and AMM Miller, ‘Fortress Conservation at Sea: A 
Commentary on the Chagos Marine Protected Area’ (2011) 35 Marine Policy 258. 
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Conservation Trust, Marine Conservation Society and the Royal Society for the Protection of 
Birds.20 

However, the success of such a large no-take MPA relies solely on the fact that the 
Chagos Islands are uninhabited and free from human interference. The lack of a permanent 
community living on the Islands is not a natural phenomenon.  Rather, the islands are 
uninhabited due to the removal of the Chagossians in the recent past. 
 
 
B. History of the Chagos Islanders 
 
In 1965, the Chagos Islands were detached from the then British colony of Mauritius prior to 
Mauritius gaining its independence, and have been administered as the British Indian Ocean 
Territory ever since. The Islands were ‘depopulated’ in 1966 to accommodate a US military 
base.21 In quite a gruesome tale,22 the Chagossian community were deported to Mauritius 
and the Seychelles and in their place, the US military base was established on the island of 
Diego Garcia, situated in the centre of the maritime regions between Africa, South Asia and 
Australia.23 The arrangement has strengthened the US-UK relationship, and in exchange for 
a 50 year contract, the US contributed $14 million to ‘the British costs of detaching [the]… 
islands’.24 In compensation for the removal of the Chagossian community, the UK paid out a 
mere £4 million, although it did grant the Chagossians British Citizenship, and most of them 
now reside in Crawley and Manchester.  

It is unsurprising that the Chagossians have fought a lengthy legal battle to claim a 
right of abode in their homeland; however, in 2008 the House of Lords prohibited their return 
by a narrow majority of 3-2.25 The majority ruled on the grounds of overriding economic costs 
and legitimate defence considerations, based on a Foreign & Commonwealth Office 
feasibility study which highlighted that the ‘difficulties and dangers of resettling the islands’26 
along with ‘the need for sea defences and the like would make the cost of inhabitation 
prohibitive.’27 Although the Islanders then attempted to invoke the European Convention on 
Human Rights, the European Court of Human Rights in Strasbourg rejected their claim on 
the grounds that it had been sufficiently settled in the domestic courts.28  

During the time in which the European Court of Human Rights ruling was still 
pending, the UK declared the MPA around the Chagos Islands, and many of the Islanders 
suspected that it was a ‘grotesquely transparent ruse’ by the government as ‘another 
“reason” for denying the banished people their right of return’ in case it lost the case in 
court.29 

The Chagossians were worried that the MPA would, in effect, bar them from 
returning to their homeland.30 Even after the assurances that the MPA would have no effect 

                                                      
20

 Chagos Environment Network (n 1). 
21

 Peter H Sand, ‘The Chagos Archipelago Cases: Nature Conservation Between Human Rights and 
Power Politics’ (2013) 1 The Global Community Yearbook of International Law and Jurisprudence 
125. 
22

 For a revealing account of the Chagossians deportation, see David Vine, Islands of Shame: The 
Secret History of the U.S. Military Base on Diego Garcia (Princeton University Press 2009).  
23

 Sand (The Chagos Archipelago Cases) (n 21) 126. 
24

 Vine (n 22) 83. 
25

 Sand (n 21) 134. 
26

 R (Bancoult) v Secretary of State for Foreign and Commonwealth Affairs (No 2) [2008] UKHL 61 
[113] (Lord Rodger).  
27

 ibid [23] (Lord Hoffman). 
28

 Chagos Islanders v United Kingdom, ECtHR, Application No. 35622/04, Decision (11 December 
2012), [83]. 
29

 Vidal (n 3). 
30

 Peter Harris, ‘Surprise at early announcement on future of Chagos’ in The UK Chagos Support 
Association (30 March 2010) <http://archive.chagossupport.org.uk/index.php/2010/03/> accessed 16 
July 2016. 
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on the resettlement of the Islands, a leaked confidential US cable which found the BIOT 
Commissioner stating that ‘establishing a marine park would in effect, put paid to 
resettlement claims of the archipelago’s former residents’,31 added further fuel to the fire. 
Unfortunately the Chagossians were unsuccessful in bringing the leaked cable to court as 
evidence that the MPA was created for an improper purpose.32 Nevertheless, it still 
contributed to the fear and mistrust surrounding the MPA. The MPA became ‘a 
psychological, legal and economic barrier against the Chagossians, and [sent] a strong 
message that they would not be welcome in their homeland’.33 It not only alienated the 
community, but it served to anger the already angry Chagossians, who have felt victimised 
by colonial powers for over 45 years. 
 
 
C. Resettlement Policy 
 
Establishing an MPA allows for a legitimate interference with the freedom of the seas – quite 
obviously the freedom to fish, but also the freedom of navigation – which can give a coastal 
State the right to monitor, inspect, arrest and fine foreign-flag vessels in the area.34 Although 
there is a general consensus that any limits to the freedom of navigation beyond the 
accepted international rules need to be taken multilaterally,35 when the Chagos MPA was 
established by the UK, it deemed Diego Garcia as a ‘legally-exempt military enclave 
effectively surrounded by a 200-mile green zone’.36 

This characterisation is significant in light of the UK’s first attempt, in 2003, to declare 
a 200-mile Environment (Protection and Preservation) Zone around the Archipelago,37 which 
was thwarted, ironically, by its own anti-resettlement policy of the Chagos Islands. According 
to the United Nations Convention on the Law of the Sea (UNCLOS) Article 121(3), ‘rocks 
which cannot sustain human habitation or economic life of their own shall have no exclusive 
economic zone or continental shelf’38. Therefore, because of the feasibility study and official 
statements of the Foreign & Commonwealth Office which stated that resettlement is 
economically unsustainable, the only inhabitable island is Diego Garcia, which would act as 
the ‘sole valid base-point’ for the 200-mile exclusive economic zone.39 This is contrary to the 
UK’s position, which declared both the Environment Protection and Preservation Zone and 

                                                      
31

 Cable No. 001156, marked “Confidential/NOFORN [no foreigners] ‘HMG Floats proposal for marine 
reserve covering the Chagos Archipelago (British Indian Ocean Territory)’ WikiLeaks (15 May 2009) 
<https://wikileaks.org/plusd/cables/09LONDON1156_a.html> accessed 4 April 2016. 
32

 R (Bancoult) v Secretary of State for Foreign and Commonwealth Affairs (No. 3) [2013] EWHC 
1502 (Admin). It is worth noting that the use of the 1964 Diplomatic Privileges Act implementing the 
1961 Vienna Convention on Diplomatic Relations by the defendant to render the cable as 
inadmissible evidence in this case, is yet a further legal tool that has been used by the UK to protect 
its own political interests. Whilst the limits of this article do not allow for a proper consideration of the 
Vienna Convention and the role that it played in this case, it provides a further insight into the politics 
of the Chagos Islands, and the Chagossian protests against the MPA. See further Chris Monaghan, 
‘The Marine Protected Area and WikiLeaks: R (Bancoult) v Secretary of State for Foreign and 
Commonwealth Affairs (No. 3)’ (2014) Judicial Review 19(3) 151. 
33

 Vidal (n 3). 
34

 Peter H Sand, ‘‘Green’ Enclosure of Ocean Space – Déjà vu?’ (2007) 54(4) Marine Pollution 
Bulletin 374, 375. 
35

 See ibid 375; and Statement by Rüdiger Wolfrum, President of the International Tribunal for the 
Law of the Sea, International Tribunal for the Law of the Sea 
<https://www.itlos.org/fileadmin/itlos/documents/statements_of_president/wolfrum/freedom_navigation
_080108_eng.pdf> accessed 6 June 2016. 
36

 Sand (The Chagos Archipelago Cases) (n 21) 232. 
37

 United Nations Division for Ocean Affairs and the Law of the Sea Office of Legal Affairs, (2004) Law 
of the Sea, Bulletin No.54, 99. 
38

 Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 November 
1994) 1833 UNTS 3. 
39

 Sand (n 21) 145. 
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later the Chagos MPA using the outer islands as the base points for the 200-mile zones. In 
actual fact, because these ‘rocks’ are uninhabitable, only 484,000 km2 of the original Chagos 
MPA would be valid, a decrease by ‘at least 24 percent’ of the designated area.40 Therefore 
whilst providing the basis for the House of Lords decision, the feasibility study also 
contributed to Maldivian opposition to the UK’s delimitation of the area, as a competing 
coastal state, on the UK’s own evidence that the smaller atolls cannot sustain human life.  

It comes as no surprise then that a new feasibility study in February 2015 was 
commissioned by the UK government and carried out by professional auditors KPMG. The 
report dramatically changes the UK’s position by declaring that resettlement of the Islands is 
feasible. Critiques accurately predicted that this new feasibility study no longer precludes 
habitation, but contains ‘UNCLOS-proof wording’ which will, in effect, limit any further 
territorial disputes.41 

For the UK, this manoeuvre has allowed it to remain under the legal constraints of 
UNCLOS; an extremely valuable legal tool for coastal States to assert sovereignty, control, 
and even extend jurisdiction beyond their territories. By manipulating its own policies and the 
law contained in UNCLOS, the UK has effectively extended its jurisdiction beyond the 12-
mile territorial sea and up to a point of 200-miles from the Islands. The MPA has further 
ensured this territorial extension, thus contributing to the phenomenon known as ‘creeping 
jurisdiction’.42 This provides a way for coastal States to exert further control over activities in 
the sea, if for example, a coastal State wishes to control environmental harm, monitor 
foreign vessels, or perhaps even add further security measures to protect a US military base 
from external interference. 

The 2015 Foreign & Commonwealth Office feasibility study inevitably opened the 
door for a further court case for the Chagossians, permitted by the Supreme Court, on the 
grounds of the new evidence on resettlement.43 Unfortunately for the Chagossians, the 
Supreme Court did not consider this to be sufficient grounds to reverse the House of Lords 
decision. In response to the new findings, the UK government committed to review the policy 
of resettlement of the BIOT,44 however by 16 November 2016 the Government finally 
announced that it had, again, decided against resettlement.45 

It is within this historical and political context that the Chagos MPA was born. Part 3 
and 4 will look at two problems which necessarily call for a renegotiation of the Chagos 
MPA, and subsequently discuss ways to resolve these. 
 
 
3.  Sovereignty 
 
 
A. The Issue of Sovereignty 
 
Mauritius considers the excision of the Chagos Archipelago in 1965 as a violation of the UN 
General Assembly’s Decolonization Resolutions 1514 (XV) and 2066 (XX) which prohibited 

                                                      
40

 ibid. 
41

 ibid 146. 
42

 Sand (n 21) 140. 
43

 R (on the application of Bancoult (No 2)) v Secretary of State for Foreign and Commonwealth 
Affairs [2016] UKSC 35. 
44

 Foreign and Commonwealth Office and the Rt Hon Hugo Swire MP, ‘Written Statement to 
Parliament: Policy Review of Resettlement of the British Indian Ocean Territory’ Parliament (10 
February 2015) <https://www.gov.uk/government/speeches/policy-review-of-resettlement-of-the-
british-indian-ocean-territory> accessed 3 June 2016. 
45

 Jon Lunn, ‘Disputes over the British Indian Ocean Territory: December 2016 update’ (2016) House 
of Commons Briefing Paper Number 6908, 1 December 2016 
<researchbriefings.files.parliament.uk/documents/SN06908/SN06908.pdf> accessed 27 February 
2017, 5. 
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colonial powers from splitting up the colonies prior to their becoming independent.46 
Mauritius thus claims sovereignty over the Chagos Islands and has declared the Archipelago 
as part of its national territory under its Constitution. Mauritius’ claim to sovereignty has been 
persistently rejected by the UK however, which asserts sovereignty over the Islands itself. 

In light of this historical background, it is clear that Mauritius viewed the designation 
of the Chagos MPA as both a British assertion of sovereignty over the Chagos Islands, and 
an affront to its own rights as the coastal State. Therefore on 20 December 2010, less than 
nine months after the Chagos MPA was declared by the UK, Mauritius commenced 
arbitration proceedings against the UK under Part XV of the 1982 United Nations Convention 
on the Law of the Sea. Mauritius disputed the legality of the Chagos MPA on four grounds: 

 
That the UK was not entitled to declare the MPA because it is not the “coastal State”; 
That the UK was not entitled to unilaterally declare the MPA insofar that Mauritius 
has been endowed with certain rights of a “coastal State”; 
That Mauritius was entitled to file Preliminary Information regarding the continental 
shelf surrounding the Chagos Archipelago; 
That the MPA was fundamentally incompatible with UK’s rights and obligations 
provided for by the 1982 UN Convention on the Law of the Sea.47 
 
The UK challenged the Tribunal’s jurisdiction over the dispute and claimed that the 

proceedings were ‘an attempt by Mauritius to... bring a dispute concerning sovereignty over 
the Chagos Archipelago.’48 The minority argued that the limited scope of the submissions did 
not require the Tribunal to consider the question of sovereignty,49 however with a majority of 
three votes to two, the Tribunal agreed that the question of coastal State was indeed a 
question of sovereignty at its core, and therefore the Tribunal lacked jurisdiction to consider 
the first two grounds of Mauritius’ challenge.50 With regards to Mauritius’ claim regarding the 
continental shelf, the Tribunal found that there was no dispute between the parties.51 
Nevertheless, it was able to consider Mauritius’ fourth submission, that the MPA was 
fundamentally incompatible with UK’s rights and obligations provided for by the 1982 UN 
Convention on the Law of the Sea, to which the UK objected. 

The Tribunal found that Mauritius has a specific interest in the Chagos Archipelago 
deriving from the 1965 Lancaster House Agreement which secured the detachment of the 
Chagos Islands from Mauritius.52 This Agreement bound the UK to ensure: 

 
that fishing rights would remain available to Mauritius as far as practicable; that the 
Archipelago would be returned to Mauritius when no longer needed for defence 
purposes; and that the benefit of any oil or minerals discovered would be preserved 
for Mauritius.53 
 

  In line with the repeated assurances that the Islands will be returned to Mauritius 
when they are no longer needed, the Tribunal thus held that: 

                                                      
46

 See Permanent Mission of the Republic of Mauritius to the United Nations and Other International 
Organisations, No.20/2010, MMG/CD/5/SEC V3 
<http://cmsdata.iucn.org/downloads/29_permanent_mission_of_mauritius.pdf> accessed 4 April 2016, 
2. 
47

 In the Matter of the Chagos Marine Protected Area Arbitration (Mauritius v. United Kingdom) Award 
18 March 2015, [7] – [9]. 
48

 ibid [11]. 
49

 ibid Dissenting and Concurring Opinion of Judges Kateka and Wolfrum, [17] – [19] and [45] – [47]. 
50

 ibid, [221] and [229] - [230]. 
51

 ibid [349]. 
52

 ibid [452] - [453]. 
53

 In the Matter of the Chagos MPA Arbitration (Mauritius v. United Kingdom) Press Release and 
Summary of Award dated 19 March 2015 <https://www.pcacases.com/web/view/11> accessed 15 
March 2016, 2. 
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the United Kingdom’s undertaking to return the Chagos Archipelago to Mauritius 
gives Mauritius an interest in significant decisions that bear upon the possible future 
uses of the Archipelago. Mauritius’ interest is not simply in the eventual return of the 
Chagos Archipelago, but also in the condition in which the Archipelago will be 
returned. In this respect, the question of whether the Archipelago will or will not be 
covered by an MPA in the potentially extended period prior to its return significantly 
affects the nature of what Mauritius will eventually receive and the uses Mauritius will 
be able to make of it.54 
 
In finding that Mauritius has a specific interest in the Islands, the Tribunal’s award, 

delivered on 18 March 2015, found that the UK had breached its obligations pursuant to 
Article 2(3), 56(2) and 194(4) of UNCLOS, ‘to have due regard for Mauritius’ rights and to act 
in good faith with respect to its undertakings to Mauritius.’55 Criticism was given to what can 
be described as ‘tokenistic consultation exercises’ with Mauritius,56 and in light of the UK’s 
breach of duties under UNCLOS, the Tribunal found the MPA incompatible with international 
law.  

The Chagos MPA has thus been found to be unlawful and the consequence of this 
ruling is that the UK must renegotiate the terms of the MPA with Mauritius. The broader 
implication of this decision is that the UK cannot make unilateral decisions regarding the 
Chagos Islands. Although the Tribunal found that it did not have jurisdiction to consider the 
challenges relating to the issue of the coastal State, it nevertheless made an important 
declaration in confirming that the Islands will eventually be returned to Mauritius and until 
that point the UK cannot make unilateral decisions over the Islands but must properly consult 
with Mauritius. It could be argued that this implies that the UK is currently the sovereign 
State and will continue to be so until the Islands are returned to Mauritius. This argument 
would be further supported by the fact that the Tribunal considered Mauritius’ fourth 
challenge and found that the UK had breached its right and duties, essentially as the coastal 
State, under UNCLOS. Nevertheless, as far as a literal reading of the award is concerned, 
the Tribunal held that both parties will need to renegotiate the MPA, sovereignty dispute 
aside, for it be considered lawful.  

 
 
B. An Alternative Path Forward 
 
There are several ways that the Chagos MPA could be jointly designated, and managed, by 
the UK and Mauritius. One option could be for the UK and Mauritius to jointly designate the 
Chagos Archipelago as a ‘particularly sensitive sea area’ through the International Maritime 
Organization, as Australia and Papua New Guinea did in 2005 to extend the existing Great 
Barrier Reef to include the Torres Strait.57 Alternatively, the states could jointly nominate the 
Archipelago as a natural heritage site under the 1972 World Heritage Convention.58 Article 
11(3) states that ‘The inclusion of a property [in the World Heritage List] situated in a 
territory, sovereignty or jurisdiction over which is claimed by more than one State shall in no 
way prejudice the rights of the parties to the dispute’. Peter Sand believes that a joint 
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 ibid [298]. 
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 Chagos MPA Arbitration Press Release and Summary (n 53) 5. 
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 Peter JS Jones, ‘Equity, Justice and Power Issues Raised by No-take MPA Proposals’ (2009) 33(5) 
Marine Policy 759, 761. 
57

 Designation of the Torres Strait as an Extension of the Great Barrier Reef Particularly Sensitive Sea 
Area (adopted 22 July 2005) Annex 21 Resolution MEPC.133(53). 
58

 Although not nominated jointly, the Great Barrier Reef Marine Park in Australia, the Galapagos 
Marine Reserve in Ecuador, the Phoenix Islands Protected Area in Kiribati and the 
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nomination would be the ‘most judicious way forward’ and this idea has been advocated by 
various groups such as the Mauritian Marine Conservation Society.59 An example of where 
this approach has been successful is the Wadden Sea which ‘covers the Dutch Wadden Sea 
Conservation Area, the German Wadden Sea National Parks of Lower Saxony and 
Schleswig-Holstein, and most of the Danish Wadden Sea maritime conservation area’.60 
However, according to Sand, the Mauritian government has rejected this idea as 
‘inappropriate’.61 Furthermore, the UK’s ratification of the 1972 World Heritage Convention 
specifically excluded BIOT and a 1997 BIOT Conservation Policy Statement declared that 
‘the islands will be treated with no less strict regard for natural heritage considerations than 
places actually nominated as World Heritage sites subject only to defence requirements’.62 It 
is clear therefore, that whilst the US military base exists on Diego Garcia, the UK will not be 
willing to consider the Islands as a natural heritage site. 

Nevertheless, this does not preclude the UK and Mauritius from protecting the area 
simply by agreement. The Indian Ocean island of Tromelin is a good example of how this 
could work. Like the Chagos Islands, both Mauritius and France claim sovereignty over the 
Island of Tromelin in a long-standing dispute. However, this has not precluded the French 
and Mauritian government from co-managing the area under an agreement made in June 
2010.63 The Agreement establishes ‘a regime of economic, scientific and environmental co-
management’, as well as a territorial sea and Exclusive Economic Zone for the Island. The 
co-management regime covers fisheries, research and the ‘protection of the marine 
environment, conservation and promotion of…marine biodiversity’.64 The Agreement 
established a Co-Management Committee of Mauritian and French members to implement 
the regime, and stipulates that both countries will jointly ‘define measures for the 
management of the ecosystem of the surrounding maritime areas of Tromelin’.65 Importantly, 
Article 2 stipulates that the agreement is without prejudice to the sovereignty claims.  

In the context of the Chagos MPA, this is an invaluable example that demonstrates 
‘rival claims of sovereignty need not prevent joint international action to protect a common 
natural heritage’.66 More importantly, an agreement successfully ‘leaves the issue of 
territorial sovereignty in abeyance’,67 allowing for both countries to focus on some of the 
other pressing issues at stake. 

Although there is little sign of the UK resettling the Chagossian community anytime 
soon, the Tribunal’s ruling in Mauritius v UK implies that the UK is bound to take a possible 
resettlement into consideration in any discussion of a MPA in the Chagos Islands. This is 
due to the findings of the Tribunal that Mauritius has a significant interest in ‘the possible 
future uses of the Archipelago’.68 As the resettlement of the Chagossians has been declared 
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a matter ‘of high priority to the Government of Mauritius’69 it is undisputable it should be 
considered as one of the possible future uses of the Chagos Islands, and therefore the issue 
of resettlement can, and should, now legitimately play a large role in the renegotiation of the 
Chagos MPA. This is a reversal of the original idea that the Marine Protected Area would 
create a physical barrier for the Chagossians wishing to resettle on the Island, and although 
it does not in itself grant a right of abode, the Tribunal’s ruling has wedged open the door 
ever so slightly for resettlement to at least be considered as a part of the MPA. 

Whilst this is a great step forward for the Chagossians, it will be a frustrating two 
steps back for the community that has been long deprived of its’ livelihood unless the 
renegotiation can also cater for a Chagossian right to fish in the Chagos waters.  
 
 
4.  The Right to Fish 
 
‘If you allow people to stay on land without the right to use it…you might as well have taken 
their land from them. It’s as bad as outright eviction’.70  

Fishing in the Chagos Islands is an ‘important economic prerequisite’ for the 
livelihood of the Chagossians and resettlement of the Archipelago.71 The designation of the 
Chagos MPA provoked mass protests from the Chagossians who complained that it would 
not only prevent them from returning, but also strip the community of their fishing rights. 
Whilst the Government confirmed that the ‘extension of the marine protected area and the 
new measures we are taking will not have any direct or indirect effect on the rights or 
otherwise of Chagossians to return to the islands’,72 the Chagossians have successfully 
appealed to the Supreme Court with regards to their fishing rights, and a ruling is expected 
to come next year.73 The Supreme Court has not yet dealt with a case on indigenous rights 
to natural resources, and therefore it will be a valuable exercise to look at another national 
court which has had to rule on indigenous fishing rights, and the significance of such a 
ruling. 

A South African case, S v Gongqose,74 which initially charged David Gongqoze and 
two others with illegally fishing in a MPA under the Marine Living Resources Act, became an 
‘unexpected opportunity’ for the Dwesa and Cwebe indigenous communities to claim a 
customary right to fish.75 The communities complained that the designation of the MPA had 
negatively impacted on their capacity ‘to practise their system of customary law rules in 
respect of marine resources’, and restricted their access to the marine resources contained 
within.76 Although the Dwesa and Cweba communities were forcibly relocated to adjacent 
land from 1900 to 1950 when the area was declared a State forest, the people continued to 
the use the land and its resources. In 1975 the Dwesa-Cweba Nature Reserve was 
established and the communities were systematically stripped of their access to resources 
and rescinded of their community rights.  A second forced removal took place from 1970 to 
1989 without consultation or compensation and by 2000 the marine reserve was declared as 
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a MPA; imposing no-take regulations.  Although the communities received benefits from a 
land settlement claim, their poor ‘socio-economic and substantive quality of life’ demanded 
that they were granted access to the marine resources.77 

The court ruling was described as ‘unusual’,78 and went to the heart of the South 
African Constitution, claiming that the communities also suffered from a violation of the right 
to enjoy their culture. Although the court lacked jurisdictional capacity ‘to pronounce on the 
constitutional validity of the Marine Living Resources Act’,79 it nevertheless acknowledged 
that the MPA conflicted with the existence of customary marine practises, and the complete 
ban on fishing had extinguished such rights. 

In no way does S v Gongqose represent ‘an extreme example of the conflict between 
custom and conservation’, as one commentator has suggested.80 Quite the opposite, S v 
Gongqose represents an all too familiar situation in which many local or indigenous 
communities are seeking legal recognition of their rights to access natural resources, often 
denied as a result of being exiled from their homelands or stripped of their rights to the land 
itself. It is unnerving how similar the background of S v Gongqose is to the Chagossians own 
story of forced removal and the denial of access to marine resources now protected by the 
MPA.  

The significance of the Gongqose case is that the claims to marine resources went 
far beyond just commercial interests in fishing, and were found to be deeply rooted in the 
cultural continuity of the indigenous communities. In another illustrative case R v Van der 
Peet,81 the Canadian Supreme Court held that aboriginal rights to fishing exist where the 
activity is ‘integral to the distinctive culture of the aboriginal group’,82 and in S v Gongqose, 
the ‘long-term utilisation of marine resources for food security as well as for other cultural 
practises linked to the ocean’ was held to fulfil this criterion.83 For an indigenous community, 
forcibly removed from their homeland and then stripped of their rights to access the 
resources therein, these cases open an avenue which can lead to the actualisation of self-
determination or even help lead to rights to the land they have been deprived of. The UK 
Supreme Court has not yet dealt with a case on indigenous rights to natural resources, but S 
v Gongqose demonstrates the potential consequence of a case that considers the 
Chagossians own claims of access to natural marine resources. Crucially the Chagos MPA 
will cease to exist, or it will have to be severely adjusted, if the Chagossians prove that 
fishing is an integral custom and the marine resources denied by the MPA are significant to 
the sustainment of the community.  

 
 
A. Introducing Permits and Exclusions to Manage the MPA 
 
Some have argued that rather than putting environmental protection on hold, it was right to 
designate the Chagos MPA as a precautionary measure, and leave it open for revision if or 
when the Chagossians are allowed to return.84 However, introducing a permit system in the 
first place would eradicate the need to revise the Chagos MPA for a third time if the 
Archipelago is resettled. The example of the Papahānaumokuākea Marine National 
Monument in Hawaii is a good model to illustrate this. 

The Hawaiian Archipelago in the central Pacific Ocean homes a small population in 
addition to the numerous researchers and visitors who inhabit the Islands. The coral reef 
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habitats support a ‘rich array of species’, and the coral reef species themselves are of 
invaluable importance.85 The area has suffered from commercial exploitation and severe 
human interference; however the Islands are recognised as a sacred ancestral homeland to 
Native Hawaiians.  

Under government plans to conserve the area, all commercial fishing ended by 
January 2010, and the Papahānaumokuākea Monument was inscribed on the UNESCO 
World Heritage list. The Monument is now essentially a no-take reserve, however it permits 
fishing for limited and specific groups. This includes ‘Native Hawaiian practise’ as one of the 
six types of permits which are granted, alongside research and education.86 All activities 
permitted within the Papahānaumokuākea Monument require a permit, and the reality is that 
there are a ‘limited number of permitted entries’ and extraction for research is negligible 
essentially still allowing for a strict protection of the area. 

The benefit of this management scheme is that the criteria for permits can be 
expanded, restricted or adjusted to suit the area’s needs without affecting the rights of 
researchers or Native Hawaiians.  This affords ultimate flexibility to the changing social and 
ecological circumstances. Therefore, if the Chagos MPA were to establish a similar system 
under which permits for fishing can be granted, this would allow for the potential resettlement 
of the Islands and the Chagossian community. Furthermore, the flexibility of the permit 
scheme means that the conditions of the MPA can be easily revised, without a complete 
overhaul of the terms.  

Established in 2006, the Papahānaumokuākea Monument employs a multiple-
agency governance structure, and requires two federal agencies and the State of Hawaii to 
collaborate as ‘co-trustees’ to manage the reserve.87 By promoting co-management of the 
reserve and equal authority to each of the co-trustee agencies, the governance arrangement 
represents a great example for how the Mauritian and UK government could work together 
to manage the Chagos MPA. Arguably, a multi-agency governance structure increases the 
complexity in management, and resources are devoted to resolving institutional issues and 
reconciling the differing management approaches and regimes. However, these difficulties 
have often been overcome simply through interagency collaboration and adopting ‘formal 
rules and protocols for decision-making’.88  

Covering an area ‘almost the size of the State of California’,89 the 
Papahānaumokuākea Monument suitably caters for the Native Hawaiian fishing practices, 
which ultimately ‘have little ecological impact’.90 If the same system was employed for the 
Chagos MPA, the reserve would allow for both the resettlement of the Islands and any 
fishing rights which may necessarily follow from either the resettlement or the Supreme 
Court case.  

Some may struggle with the notion of granting fishing permits in the Chagos islands 
where the ‘unmodified and unperturbed’91 area thrives so well from the lack of human 
interference. In fact, some critiques may strongly object to the notion of establishing a no-
take MPA which still allows fishing. However, unknown to most, even the Chagos MPA as 
originally designated did not enact a complete fishing ban. 

One part of the sea exempt from the MPA is Diego Garcia’s waters ‘out to 3 nautical 
miles’.92 This exemption was intended to allow the military personal stationed there to 
continue the leisure activity of fishing. Many have pointed to the military activities on the 

                                                      
85

 John N Kittinger and others, ‘Marine Protected Areas, Multiple-Agency Management, and 
Monumental Surprise in the Northwestern Hawaiian Islands’ (2011) Journal of Marine Biology 1, 2. 
86

 Papahānaumokuākea Marine National Monument, ‘Permit Program’ 
<http://www.papahanaumokuakea.gov/resource/permits.html> accessed 16 July 2016. 
87

 Kittinger (n 85) 3. 
88

 ibid 11. 
89

 ibid 2. 
90

 ibid 14. 
91

 IUCN, ‘The Chagos Archipelago: British Indian Ocean Territory (BIOT)’ <http://www.iucn-
uk.org/Portals/0/Reports/IUCN%20Chagos%20briefing%20Oct%202009.pdf> accessed 4 April 2016. 
92

 HC Deb 2 September 2013 vol 567, col 291W. 



(2016) QMHRR 3(1)   ISSN 2059-8092 
 

22 

 

Island as being ‘the single most important source of environmental pollution, coral 
destruction and introductive of invasive plant species in the archipelago’.93 Whilst this is an 
issue in itself, with regards to the renegotiation of the MPA on a permit basis, there is little 
that would suggest an exemption for the small settlement of Chagossians would be 
problematic considering that the original plans included a three-mile exclusion zone for the 
military forces. Furthermore, should the Supreme Court find that the Chagossians have a 
legitimate right to fish in the Islands, there would be no justification for denying this right 
whilst the military are exempt from the no-take zone. 
  There is little to suggest that the Chagossians are completely against an MPA, and 
arguably it would be in their best interest should they be allowed to return, because they 
would be in ‘the best-stocked seas on the planet’.94 This is only on the basis, however, that 
an MPA comes with an exemption for the indigenous community, and the 
Papahānaumokuākea Monument case study provides a good example of how this can be 
negotiated. 

So far this article has discussed ways in which the MPA can be renegotiated to 
suitably cater for the potential resettlement of the Chagos Islands and the fishing rights of 
the Chagossians. This is an issue essentially as a result of the Arbitral Tribunal’s ruling in 
Mauritius v UK. The Chagos MPA has problematised many of the issues surrounding the 
Chagos Islands; namely the on-going sovereignty dispute, the issue of resettlement of the 
Islands, the possible fishing rights of the Chagossian community, and of course the 
environmental concerns which conflict with this. The suggestions so far have discussed 
ways in which these issues can be avoided or excluded from the renegotiation of the Chagos 
MPA, however, it will become apparent that these interests need to be reconciled, not 
isolated, in order for the Chagos MPA to be both successful and sustainable. The next 
section will demonstrate the dangers of isolating these issues, and argue that these interests 
need to be addressed holistically. In the following two parts I discuss, first the idea of fortress 
conservation, which sees humans and conservation as diametrically opposed, and second, 
the idea of community-based conservation, which sees humans as having an important role 
in the success and sustainability of conservation. 
 
 
5.  Fortress Conservation 
 
The Chagos MPA reflects an ideal where nature is ‘idealized as pristine and best left 
untouched’ and humans are ‘vilified as rapacious and damaging’ to it.95 This ‘conceptual 
division between nature and society’ has been referred to as fortress conservation,96 and as 
will be demonstrated (in Part 6 below) no longer has its place in the modern understanding 
of the interrelationship between people and the environment. The traditional, fortress, 
approach to conservation has been used to justify the displacement of local communities, 
and is now not only considered as out-dated but also inherently wrong. There has thus been 
a paradigm shift away from this model of protected areas both in the law and social policy 
which will be discussed below. Examples from the Chagos MPA will further support the 
argument that fortress conservation is an unsuitable approach to modern day MPAs. This 
section will also assess the reasons why the designation of the Chagos MPA did not follow 
the general change in attitude and strongly suggest that the Chagos MPA would have been 
better if it had. 
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The top-down and ‘rather exclusive’ view of protected areas was favoured until the mid-
1960s, often by post-colonial administrations.97 Little regard was given to the effects of 
conservation measures on local people; especially indigenous communities. This is hardly 
surprising, given that the indigenous movement itself was only starting to gain international 
recognition at this time. Interest in local people or indigenous communities often only 
surfaced as a possible threat to conservation; and where participation was concerned, the 
prevailing view was that ‘governments knew best, and public opinion was something for 
officials to help shape, not be influenced by.’98 

The 1972 United Nations Conference on the Human Environment held in Stockholm 
was a great turning point in environmental law, and arguably signalled ‘the end of a colonial 
period of conservation’.99 Although ideas of inter-disciplinary work was ‘in its infancy’,100 the 
concept of sustainable development arose as ‘an attempt to reconcile environmental 
protection and human development’,101 and it is clear that from this point onwards 
conservation in the international fora began to address more human elements.   

The Third World Parks Congress held in Bali in 1982 signals this paradigm shift, by 
starting to incorporate ‘the role of Protected Areas in Sustainable Development’ and 
replacing ‘education’ in protected areas with the ‘much bigger challenge of building public 
support’.102 The Fourth World Congress on National Parks and Protected Areas took place 
just prior to the 1992 United Nations Conference on Environment and Development, and the 
idea of protected areas evolved further to incorporate many other issues such as 
biodiversity, global change, and importantly people.103 

The idea of conservation itself is changing. It is no longer addressed alone, and 
notions of sustainable development – using a more holistic approach – have become 
prevalent in international environmental law. The concept of sustainable development has 
become increasingly popular in international treaties and as a key environmental principle.  

The modern paradigm for protected areas incorporates social and economic 
objectives alongside conservation goals. Protected areas are often established for a 
combination of economic, scientific and cultural reasons which address the needs of local 
communities and incorporate a variety of groups and agencies to manage and govern the 
area. Local communities are becoming more important, both in their interests in the area and 
their utility in managing parks or reserves, their local knowledge and their rights. 

Despite this great shift however, the Chagos MPA reflects the traditional model of 
fortress conservation, which excludes any real possibility of reconciling protection of the 
marine environment with the development of the Chagossian community. The ‘perceived 
injustice’104 of the fortress style of conservation policy that was adopted has done little to 
encourage support and backing for the MPA, and as will be demonstrated, the effects of this 
‘forcible physical separation of people and nature’ 105 mean that the MPA cannot provide a 
sustainable long-term solution, especially where a community is involved.  
 
 
A. The Effects of Fortress Conservation 
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The counter-productive element of the ‘exclusionary fortress approach to conservation’, 
otherwise demonstrated as no-take MPAs in the field of marine conservation, is that it 
‘alienates stakeholders and breeds fear and mistrust towards MPAs’.106 As discussed earlier, 
in relation to the leaked confidential US cable which found the BIOT Commissioner stating 
that ‘establishing a marine park would in effect, put paid to resettlement claims of the 
archipelago’s former residents’;107 the declaration of the Chagos MPA did little to build the 
relationship between the Chagossians and the UK, instead instilling fear and mistrust in the 
community. The MPA incensed the Chagossians and they continue to feel ill-treated, 
victimised and oppressed. 

The marginalisation of local communities in the face of conservation has often 
triggered ‘widespread protests and confrontations’,108 and the lack of support from the 
Chagossians is likely to lead to illegal fishing and hunting should they be allowed to return to 
the Islands unless the MPA properly engages with the community. Conservationists and 
policy makers alike are now starting to realise that ‘as long as the people who must coexist 
with wildlife receive no benefits commensurate with the costs involved, they will be unwilling 
and or/unable to conserve it’.109 Ultimately, without the support of the local community, a 
protected area will not only fail, but it can become counter-productive, causing irreparable 
harm to both the people and the environment. 

Costly enforcement is needed to combat the resistance from the community if the 
area is going to be successful in protecting the marine environment. Furthermore, compared 
with small-scale MPAs which are easier to manage, the Chagos MPA requires strong 
governance and management to overcome many of the issues related to protecting such a 
large area. In countries or areas where governance has proven to be weak this has resulted 
in a number of ‘paper parks’110 – areas which are protected in name only. One of the 
problems that the Conference of the Parties to the Convention on Biological Diversity has 
recognised, is the ineffectiveness of MPAs ‘because of problems related to their 
management (including as a result of lack of resources), size and habitat coverage’. 111 
Effective governance, compliance and enforcement have all been highlighted as key factors 
for enhancing efficiency, along with sustainable financial resources, clear legal frameworks 
and the ‘ability to control external activities that affect the marine and coastal protected 
area’.112 Without strong governance to manage the large-scale Chagos MPA, and proper 
enforcement to combat the strong resistance and lack of support from the Chagossian 
community; the Chagos MPA will inevitably become just ‘a paper proposal without practical 
impact’.113 

This is indeed a problem, but the real issue stems from the exclusion of local 
communities not only in the lack of involvement, but by their physical removal. 
 
 
B. The Exclusionary Aspect 
 
The exclusion of human settlement from protected areas has dominated conservation 
policy.114 In fact, the assumption that human activities are incompatible with conservation 
has ‘been used to justify the physical displacement of millions of people from nature 
reserves’.115  
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The total area of protected land worldwide has doubled since 1990,116 and since 
2006 alone, the total protected for oceans has increased fivefold.117 Whilst this highlights a 
great achievement for land and marine conservation, the impact that this has had on local 
people is equally great. According to Mark Dowie, ‘the only thing that has displaced more 
people around the world than war is wildlife conservation.’118 Arguably this has hit 
indigenous people the hardest, for example, more than 100,000 Maasai have been 
displaced from their homeland ‘in the interest of “biodiversity”’.119 Chad, which increased its 
protected areas of land from 0.1% to 9.1% in the 1990s, displaced an estimated 600,000 
people who previously occupied those areas.120 

As Charles Sheppard, the chair of the Chagos Conservation Trust, is keen to point 
out; the absence of a permanent community on the Chagos Islands is not due to fortress 
conservation.121 However, fortress conservation nevertheless promotes the exclusion of a 
permanent community, and the growing concerns of conservation refugees are very much 
relevant to the group that may be prevented from returning for conservation reasons. Unlike 
environmental refugees (those who are forced to abandon their homes because of now 
uninhabitable environments), conservation refugees are required to leave their lands by 
force or coercion due to conservation plans or measures. More commonly, this situation has 
arisen in relation to protected areas of land, however the case of the Chagossians 
demonstrates that this new class of refugee is also at risk from marine protected areas too. 

Conservation policies which do not include the local inhabitants become viewed as 
‘constituting an unjust imposition of priorities’.122 This injustice has not been felt more than it 
has by the Chagossian community, who complained that with the establishment of the MPA, 
‘no Chagossian has anything like equal rights with even the warty sea slug’.123 Indeed, the 
Secretary of the UK Chagos Support Association said that ‘[t]he fish would have more rights 
than us’,124 and these quotes demonstrate just a fragment of the injustice that the 
Chagossians have felt ever since they were forcibly removed from their homeland.  

 
 
C.  Safeguards in the Law 
 
The dangers of fortress conservation are thus apparent, and the law has developed a 
number of safeguards in an effort to stop the marginalisation and exclusion of local 
communities in the name of conservation. This is evident in several international treaties, 
most notably the 1992 Convention on Biological Diversity,125 and the 1998 Aarhus 
Convention on Access to Information, Public Participation in Decision-Making and Access to 
Justice in Environmental Matters (Aarhus Convention). 126   

The UK signed the Convention on Biological Diversity (CBD) on 12th June 1992 and 
became a party on 1st September 1994. Under Article 8(e) of the CBD, the UK has a duty to 
‘[p]romote environmentally sound and sustainable development in areas adjacent to 
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protected areas’ and under (Article.8(j)) to ‘respect, preserve and maintain knowledge, 
innovations and practices of indigenous and local communities embodying traditional 
lifestyles relevant for the conservation and sustainable use’. The CBD thus calls for 
environmental and social coherence and promotes the inclusion of indigenous communities 
in an equitable way. 

The CBD also contains provisions on access and benefit sharing, yet it is the Aarhus 
Convention which, in effect, ‘turns the 1992 Rio Declaration’s vague commitments…into 
specific legal obligations’.127 The aim of the Aarhus Convention is to ‘further the 
accountability of and transparency in decision-making and to strengthen public support for 
decisions on the environment.’128 It bestows rights on the public to participate in decision-
making and have ‘access to justice in environmental matters’, as well as access to 
information.129 Article 2 of the Aarhus Convention defines the public as those ‘affected or 
likely to be affected by, or having an interest in, the environmental decision-making’, 
therefore implementing important safeguards to protect the interests of local communities, to 
enforce the rights of participation and even encourage the public to work in partnership to 
make decisions with policy makers.  

In addition, the Aichi Biodiversity Targets, which further help to implement the CBD, 
demand ‘[w]ell-governed and effectively managed protected areas’130 to safeguard critical 
ecosystems and species. In particular, the Aichi Biodiversity Targets call for areas to ‘be 
effectively and equitably managed – with planning measures in place to ensure ecological 
integrity and the protection of species, habitats and ecosystem processes, with the full 
participation of indigenous and local communities, and such that costs and benefits of the 
areas are fairly shared’.131 Therefore it is evident that the law has developed a number of 
safeguards to protect local communities against the severe effects of fortress conservation. 
This change in thinking has been brought about by an increase in scientific understanding of 
conservation and ecosystems, a greater awareness of cultural and social needs, 
technological advances, the growing recognition of the indigenous movement, and other 
human rights pressures to name a few.  

How is it then that the Chagos Islands have remained in a black hole, immune to the 
effects of the archaic approach of fortress conservation? This is due to the Islands still being 
considered as not having a permanent population, and as such, the UK does not consider 
any of the above legal provisions to apply to the Archipelago. 

At present, many international instruments signed and ratified by the UK have not 
been officially extended to BIOT, and are treated as inapplicable to the Chagos Islands by 
the Foreign & Commonwealth Office. Treaty extensions ‘continue to be withheld for political 
reasons’,132 and even the House of Lords held that fundamental statutes such as the 1998 
Human Rights Act do not apply to the BIOT.133 The extension of the CBD to BIOT has been 
continually vetoed, despite being ‘a universally accepted environmental treaty’ with 192 
member countries.134 This is especially ‘absurd’ considering that the BIOT now contains the 
world’s largest MPA for protecting marine biodiversity.135 However, alongside the Aarhus 
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Convention, this may necessarily come in to play with the Mauritian input on the MPA, and 
one day these treaties may be extended to the BIOT if the Islands are permanently resettled. 

It is becoming apparent that if we want people and nature to live harmoniously, 
‘history is showing us that the most idiotic thing we can do is kick them out of it’.136 Fortress 
conservation no longer complies with the modern day approach to conservation and 
sustainable development, and despite the significant safeguards which have been 
developed in environmental law to prevent the exclusion of local communities resulting from 
this model of conservation, these safeguards are still not applied to the Chagos Islands due 
to the fact that the Islands are not considered to have a permanent population. However, if 
the UK has any interest in establishing a successful and sustainable MPA, the government 
needs to start paying attention to the potential social costs of the Chagos MPA, and start 
identifying ‘[w]ho are the stakeholders, including indigenous and local communities, that may 
be affected? How can they be involved and their needs addressed?’137  

The fundamental issue, or perhaps the real root of the problem, is that human rights 
and conservation in the Chagos Islands are still considered to be separate issues. The 
model of fortress conservation that has been adopted doesn’t even consider that people and 
wildlife could live harmoniously, and therefore the two elements have not been addressed in 
the same forum. Statements from the House of Commons such that the ‘new measures we 
are taking will not have any direct or indirect effect on the … Chagossians’ and that ‘[t]hese 
are two entirely separate issues’ exemplify this.138 Yet it is clear that these issues need to be 
addressed holistically, and the results will be beneficial if they are. 

Critics may maintain that mixing conservation and development goals ‘does not serve 
either objective well’, 139 but it has become increasingly obvious that ‘we can ill afford to 
consider humans separately from nature’ in the case of the Chagos MPA, and any 
conservation plans must ‘incorporate the dynamic interactions between societies and natural 
systems’.140 The Chair of the Chagos Conservation Trust warns that marrying together the 
political and scientific issues of the Chagos Islands will threaten the future of conservation in 
the environment,141 however I argue that not addressing the political issues alongside the 
environmental concerns has threatened the future of the Chagossians and already called for 
a renegotiation of the terms of the MPA with regards to the interests of Mauritius. It was 
recognised by the Arbitral Tribunal that ‘the creation of the MPA was a significant political 
decision’,142 and therefore I contend that it was wrong to consider the MPA in isolation of all 
the political issues. ‘Conservation cannot exist in a vacuum in which people and politics do 
not impinge, especially in Chagos, where issues of human rights, sovereignty, defence and 
security have dominated for 45 years’.143 

 
 

6.  Community-Based Conservation 
 
The Chagos MPA ‘starts with the presumption that there is no prospect for development 
since there are no people there and that is exactly what should not have been done’.144 
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However, it is ‘a completely incredible reversal of values that start with a marine park and 
forget the people who were there in the first place’.145 

Local communities, inhabitants and importantly the Chagossians, do not need to be 
the enemies of nature.146 Scientists no longer claim that conservation requires nature to be 
separated from humans. As shown above, the fortress model of conservation has been 
criticised heavily for over 30 years, and the growing attitude has been that strictly exclusive 
policies do not properly, or successfully, protect areas. Instead, community-based 
conservation recognises the importance, and indeed the benefits, of including local 
communities. In comparison to fortress conservation, which adopts a very ‘top-down’ 
paternalistic approach, community-based conservation encourages a ‘bottom-up’ and 
participatory process.  

The notion that conservation needs to move from being a state-centric activity to 
being society-based, is gaining momentum.147 Community-based conservation has emerged 
during a time where ecology has shifted from ‘an expert-based approach to participatory 
conservation and management, where humans are now included in the ecosystem and the 
ecosystem is considered as a whole rather than in terms of its specific components.148 

Community-based conservation may be controversial in cases where development 
and conservation goals are not necessarily compatible or consistent. However, the idea 
behind the theory is that ‘if conservation and development could be simultaneously 
achieved, then the interests of both could be served.’149 It is crucial that community-based 
conservation is adopted in the Chagos Islands, especially if resettlement is a possibility. 
There would be a great amount of work involved in the way of development if the 
Chagossian community were to return, and so the Archipelago needs a model of 
conservation which is both sustainable and will not conflict with but work alongside the 
development of the Islands. Development cannot be ignored but conservation can easily fall 
by the wayside if a proper plan is not put in place. 

Conservation measures, and especially the Chagos MPA, can be commonly 
perceived as ‘threats to livelihood and fishing cultures’,150 so participation and engagement 
is important. The relationship between protected areas and the people concerned is 
‘critical’151 and one that needs careful and delicate consideration. Too much emphasis on 
societal economic goals could compromise the conservation objectives, however ‘without 
stakeholder engagement and support, long-term viability of a protected area is at serious 
risk’.152  

As David Hulme points out, community-based conservation ‘is no panacea for the 
problems that conservation faces but it does provide a basis from which more effective 
policies and institutions can evolve.’153 One of the key elements to the theory of community-
based conservation is the involvement of local communities in compliance and enforcement. 
‘In essence, it requires the involvement of the community in a way that instils not only a right 
to harvest, but also a duty to manage the resources for future generations.’154 If a model of 
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community-based conservation is employed in the Chagos Islands, the Chagossians 
themselves would be ‘ideally placed to monitor the seas against illegal poaching’.155  

Some scholars suggest that the ‘solution is a management system that changes the 
incentives and aligns economics with ecological goals’.156 Traditional methods to limit the 
extent of exploitation only result in more creative ways to get around stringent rules, and 
greater friction and hostility between policy makers and fishers. Assigning catch shares or 
even legal rights to the community can be a far more effective method of diminishing 
exploitation and enhancing conversation measures as stakeholders will have a genuine 
interest in sustaining the future of the fishery. Not only can fisheries become more efficient, 
devolving power to the fishermen ensures that decisions are made by experts in the field. 
The result is ‘more profitable fisheries and better conservation’.157 

As has been seen in the Chagos MPA, the divergence between fishers and 
conservation interests can too often be used as a tool for policy makers to disregard ideas of 
community-based conservation. However there are cases where using property rights to fish 
stock as an incentive for fishers to improve fisheries management have proved to be 
successful. For example, a group of fishers in the United States ‘voluntarily designated 
MPAs to promote biodiversity and resilience’ after being granted community-run quotas.158 
This is a remarkable situation where community-based conservation has exceeded the 
conservation benefits as initially thought.  

Increasing the value of the resources and encouraging the Chagossian fishers to act 
in the best interests of future generations as well as the current population reduces the 
opposition to conservation measures and increases compliance.159 Proper planning in this 
regard will mean that the MPA is ‘much more likely to result in good conservation, 
management, and economic performance than approaches that ignore human needs and 
interests.’160 

The dynamic shift towards community-based conservation is evident in Africa, where 
policies have recently started to challenge ‘the colonial’161 construct of fortress conservation 
and instead incorporate the local society in decision-making and management of the 
environment. Key to this radical change is the ‘rejection of the notion that rural Africans can 
simply be viewed as degraders of the environment’,162 in favour of recognising the technical 
expertise, knowledge and rights of the local citizens. Hulme highlights that key to this change 
is the desire to ‘right…some of the wrongs that have been borne by rural Africans in the 
name of conservation’.163  It is argued that similarly, the renegotiation of the Chagos MPA 
presents a real opportunity to right some of the wrongs that have been borne by the 
Chagossian community.  
 
 
A. Involving the Chagossian community 
 
Fortress conservation considers that humans and wildlife are ‘inherently incompatible’,164 but 
often traditional practices of cultivation are beneficial and even necessary for conserving 
biological diversity. The community-based approach towards marine resource management 
is ‘based on the principles of stewardship and utilising cultural practices and traditional 
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knowledge related to fisheries management to enhance the management process.’165 
However, even though Chagossian fishermen have claimed to hold ‘detailed knowledge 
about reproductive sites’ and are sensitive to juvenile catches,166 considering that many 
Chagossians have been living in the UK for almost 40 years, and that second and maybe 
third generation Chagossians are entirely westernised, is it reasonable to suggest that they 
still possess the knowledge and practices which can support conservation and sustainable 
use in the Chagos Islands? 

Perhaps not. However this is by no means a reason to dismiss the idea of 
community-based conservation, and if BIOT is going to train anyone in effective marine 
management, then the Chagossians, with a passion and inherent interest in the condition of 
the Islands, make as good stewards as any. As it is, the Chagos Conservation Trust already 
funds a programme which has seen over 700 members of the Chagossian community train 
in environmental management.167 Delivered by the Zoological Society of London in 
partnership with several other conservation organisations, the ‘Connect Chagos’ project 
helps to increase environmental awareness by running summer training courses in a  ‘a 
variety of nature-related topics from bird monitoring, habitat management and marine 
conservation’.168 The Chagos MPA ‘needs people to enforce its regulations’,169 and the 
Chagossians are the best wardens for the job. 

There are various levels of community-based conservation, and not all may be 
appropriate for the Chagos Islands. At one end ‘is transferring all property rights over natural 
resources to communities at the local level – the other is just emphasising park outreach 
strategies (encouraging people and parks as good neighbours).’170  

A ‘unique and increasingly popular’ form of community-based conservation has come 
from the Australian Aboriginal Peoples, and is coined the ‘Indigenous Protected Area’.171 
This model has originated from the Aboriginal movement which has seen many communities 
resettled into their lands and their custodial rights restored. The Indigenous Protected Areas 
are claimed, mapped, managed and enforced by the Indigenous communities, the ‘only 
requirement set by the government is that Indigenous residents develop a management plan 
that conserves biodiversity’.172 Examples of Indigenous Protected Areas include the Lao 
fishing villages along the Mekong River and the indigenous tribes in the Mataven Forest in 
Colombia who manage a national park within the four-million-acre ‘ecologically intact’ 
reserve.173 

It is not argued that establishing the Chagos Islands as an Indigenous Protected 
Area is necessarily the way forward, but this is just one of many forms of community-based 
conservation which can encourage involvement and participation of the community, and 
most importantly respect their rights. There is a pressing need to foster better relationships 
between the government and the stakeholders, and it is evident that the ‘wildlife in and 
unwanted humans out’ approach has so far only sustained the continuing injustice that is felt 
by the Chagossian community.174 Especially as the UK government is keen to explore ‘ideas 
for their engagement’,175 endorsing a community-based conservation approach for the 
Chagos MPA will ensure stronger support, enforcement and monitoring, and essentially will 
provide for a sustainable MPA which will be much more likely to withstand the potential 
resettlement of the Chagossian community and the change of sovereign in the future. This 
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will not only be beneficial for conservation in the area, but is necessary to move on from the 
colonial wrongs suffered in the Archipelago and reconcile the differing developmental, 
environmental and political interests which continue to threaten the future of the Chagos 
Islands. 
 
 
7. Conclusion 
 
Since the Mauritius v UK ruling, the Chagos MPA ‘has remained in legal and political 
limbo’.176 This article has suggested a number of ways in which Mauritius and the UK can 
renegotiate the MPA to properly cater for the Chagossians’ interests, livelihoods and human 
rights.  However, the current model of fortress conservation is unsuitable to meet these 
demands, and adopting a community-based approach to conservation is needed to 
adequately reconcile these interests, and finally address the ‘long standing’ disputes in a fair 
and holistic way.177 The Chagos MPA ‘has wasted time, money and effort’,178 and 
community-based approaches would not only be beneficial, but a necessary solution.  

It is clear that MPAs are a legal tool. They are a tool for protecting marine 
biodiversity, promoting conservation and ensuring sustainable use of the ocean. However, it 
has been demonstrated that they can also be a legal tool for achieving other goals, political 
or otherwise. The Chagos MPA, in particular, has been used to gain electoral votes and 
meet international targets. It has been used to assert sovereignty and contribute towards the 
UK’s ‘creeping jurisdiction’ as coastal State of the Chagos Islands. It has been used to make 
an objection to these claims. The Chagos MPA, whether intentionally or not, has been used 
to exclude the Chagossian community, subvert their fishing rights and enforce a colonial-
style policy on an Archipelago which is currently only protecting the security interests of a US 
military base. Yet it has not been wholly successful. The UK and Mauritian Governments 
have an opportunity to reconcile these conflicting interests in the Islands, and it is about time 
they use the MPA as a legal tool to do this.  

Rather than extinguishing the Chagossian’s right to fish and creating a physical and 
legal barrier to the resettlement of the Islands, the Chagos Marine Protected Area can pave 
the way for a greater realisation of the Chagossian’s right to fish, greater access to and 
ownership of the area, and fundamentally, greater respect for the community which has 
been denied it for the past 50 years. Whilst this assessment may sound optimistic, I contend 
that it is within reach of the Chagossians, resulting from the Arbitral Tribunal’s ruling in 
Mauritius v UK that the renegotiation of the Chagos MPA must take Mauritian interests in the 
possible future uses of the Archipelago into account, therefore implying that the possible 
resettlement of the Islands must be catered for in the Chagos MPA. Reconciling the interests 
of the Islands in this way will not only benefit the Chagossians but will also be largely 
beneficial for the conservation of the Islands and the waters around it.  

Importantly, this article has showed that there are many lessons which can be learnt 
from the example of the Chagos MPA. This is crucial both for the UK and Mauritian 
Governments in the joint decisions on the future of the Islands and the Islanders, but also to 
their powers to establish more MPAs around their territories. For example, the UK’s latest 
no-take MPA designation is in the Pitcairn Islands; famed as ‘the world’s largest continuous 
marine reserve’ in the Pacific,179 covering an area ‘more than twice the land area of the 
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British Isles.’180 Declared five years after the Chagos MPA, scientists and conservationists 
have praised the politicians involved in the designation of the Pitcairn Islands MPA,181 and 
by protecting ‘some of the best-preserved marine ecosystems on the planet’182 it goes a long 
way in raising the UK’s profile as an international leader in marine conservation. 

Fortunately, it seems that the depleting number of Pitcairn Islanders endorse the 
environmental measure. Perhaps this is because the residents have been able to remain on 
their land, and rely on yearly subsidies from the UK ‘equivalent to £50,000 per inhabitant’,183 
thus viewing the MPA as an opportunity to increase the tourist industry and boost their 
population. Or, perhaps this time the UK has properly engaged with the community to gain 
local support and encourage ways in which the MPA will be beneficial to the Island and 
involve the residents.  

Only time will tell whether the UK has really learnt from its mistakes or whether the 
Pitcairn MPA will fall into the same problems as the Chagos MPA, but that, as they say, is 
another kettle of fish. 

                                                      
180

 MPATLAS, ‘Pitcairn Islands Marine Reserve’ <http://www.mpatlas.org/mpa/sites/9178/> accessed 
21 July 2016. 
181

 Vaughan (n 179). 
182

 Marine Conservation Society ‘UK Government to create world's largest marine reserve around the 
Pitcairn Islands’ (18 March 2015) 
<http://www.mcsuk.org/what_we_do/Wildlife+protection/What+we+do/Pitcairn+marine+protected+are
a> accessed 21 July 2016. 
183

 ‘Pitcairn’s bounty’ The Economist (London, 26 October 2013) 
<http://www.economist.com/news/asia/21588420-south-pacific-about-get-worlds-biggest-national-
park-pitcairns-bounty> accessed 21 July 2016. 


