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EDITORIAL MESSAGE

I n I'ine with t hepro@BideRform oreacademic debatet t
on matters of international competition law and policy, the 2019 volume
consists of contributions discussing a diverse selection of prominent and
controversial topics.

This volume has four interesting articles. The fagicle assesses whether
the current HEropeanUnion cartel enforcement system strikes a fair balance
between effectiveness and fundamental rights through the presumption of
innocence perspectiv&éhe second articlempirically ascertains thsoft law

of the European Commissioand shows more is needed toheve the
consistent enforcemenfThe third article analyses the suitability af
regulation against excessive concentration of market poweatistusses the
appropriacy of Article 9 of the Antimonopoly Act in Japan with respect to
regulation against agggate concentration. The fourth artidescribes the
Liquefied Natural Gas (LNG) industry and examines the effects of the
removal of anticompetitive provisions in LNG sale and purchase agreements.

The journalis also complemented by three enlighteningsays. The first
essay analyses the intersection between intellectual property rights and
competition law in light of standard essential patents. The second essay delves
into the decisions of the European Commission and the General Court in
relation to theantrcompetitive effects of pajor-delay agreements.astly,

the third essay analyses and carries out the economic assessment of the
conduct of unilateral refusal to license cases in the United States of America.

The volumdastly includes a succinct veew of the book titledCompetition
Litigation UK Practice and Procedur¢by Mark Brealey QC and Kyle
George).

As always, we would like to specifically thank Professor Eyaher
Dabbah, the director of the ICC, for his time, guidance and endless support.

We hope you will enjoy this volume, and v@ok forward to receiving
excellent contributions from all interested young scholars for the next one.

Editors

September @20

(0]



PRESUMPTION OF INNOCENCE: TOWARDS A MORE LEGITIMATE
EU CARTEL ENFORCEMENT

Alexandru-Andrei Dumitr u”

The paper assesses whether the current EU cartel enforcement system strikes
a fair balance between effectiveness and fundamental rigbte the
presumption of innocence perspective. Particularly, the paper seeks to
establish the extent to which the saowes imposed by the European
Commission for infringements of the competition rules are compatible with
the presumption of innocence as enshrined in the EU Charter of Fundamental
Rights and European Convention of Human Rights. It is submitted that, as the
current system stands, the imposition of sanctions in the form of fines for
competition law infringements fails to take due account of the presumption of
innocence. It does so especially because the legal nature of the sanctions
imposed are criminal or quasriminal in nature while the legal instruments
developed to ensure the effective application of the competition rules were
developed under an administrative law framework. As such, the system

creates a contraction with itself.

Keywords presumption of innocence, criminal sanctions, legitimacy of EU

cartel enforcement

* The authorread for LLM. in Competition Law at CCLS, Queen Mary, University of
London. He can be reachedaalumitru@hss18.gmul.ac.uk



mailto:a.dumitru@hss18.qmul.ac.uk

1. Introduction

The present article aims at assessing the legitimacy of the EU competition
enforcement system in the light of the criminal nature of sanctions imposed
for infringements of the antitrust rules. More specifically, it is analysed
whether the current system gains in terms of legitimacy by striking a fair
balance between effectiveness and protection of fundamental figits
particular the presumption of innocende this regard, the paper follows an
approach which gradually shifts the focus from a broad policy perspective
towards a narrower perspective of the formal legislation and the legal

instruments developed to ensure the effective application of the norms.

As such, the analysis begins by providing a critical narrative of the theoretical
foundations underpinning the enforcement system as well as the level of
protection of fundamental rights in EU law (Sect®n It is submitted that
since the entry into foe of the Lisbon Treaty the fundamental rights in EU
law have gained the status of constitutional values. Therefore, the standard
required for the protection of fundamental rights impacts significantly upon
the policy and ultimately upon application oéthules. This gains relevance
especially in the light of the criminal nature of competition proceedings.

Then, the focus is changed to the legal mechanisms designed to ensure the
protection of competition (Sectid) whereby the analysis aims to illustat

that in the general context of cartel infringements the legal instruments
developed by the cadaw of the EU Courts present some deficiencies that
potentially clash with the presumption of innocence. Again, the criminal
nature of cartel infringementsgsiificantly impacts the level required to

ensure a sufficient protection of the presumption of innocence.



Finally, the last section of the article aims at illustrating how deficiencies
regarding the legal mechanisms that ensure the enforcement of #ra ayst
exacerbated in the particular context of information exchange asaltarel
offences (Sectiord). More specifically, it is submitted the approach taken by
the Courts in dealing with such practices which primarily consists in using a
set of presumjains that potentially infringe the presumption of innocence at
both procedural (i.e. burden and standard of proof) and substantive law level
(i.e. the principle of culpability). It is submitted that these two dimensions of
the presumptions of innocence alesely related and convergent. Finally, an
account of the degree of culpability required to impose criminal sanctions
which ensures the overall legitimacy of the system is undertaken. Then,

overall conclusions are provided (Secti)n

2. Competition Law Enforcement and Fundamental Rights in the

European Union

2.1. Theoretical Foundations of the Enforcement System in EU

Competition Law

Effective compliance with the rules designed to ensure the proper functioning
of competition within the internal maek could not be attained without the
existence of an enforcement system. One of the primordial tasks of an
antitrust enforcement system is to prevent violations of the established
prohibitions, and this is usually achieved through the imposition of
punishnent for those who violate the competition law ruiésere, the main

role attributed to punishment is to ensure the effectiveness of the enforcement

system by reducing the infringers?o

Tw. Wi | s, 00pti mal Antitrust Fines: Theory
29,No 2, 6.

wi |

and
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the threat of sanctiorfs.More specifically, the mere existence of an
enforcement system is not sufficient to provide a satisfactory level of
compliance with the substantial rules; the system also needs to be effective.

Traditionally, it has been considered that the effectivenéan enforcement
system could be achieved through deterrence i.e. the reduction in the level of
anticompetitive activity’. Thus, the efficiency of the enforcement system is
translated into the ability of the system to keep undertakings away from
violating the antitrust rules (i.e. deterrenéellowever, effectiveness is a
matter of degree. It is strongly influenced by what the enforcement policy

maker considers to be an effective application of the competition®ules.

In the EU antitrustenforcement law, the theoretical foundation of the
punishment system is based on two major theories: deterrence and
retribution® While deterrence directly contributes to the effectiveness of the
enforcement system, retribution aims at ensuring faifriegbat the power

of the competition authorities should not be absolute. The deterrence theory
is based on the utilitarian reason that punishment as a form of suffering should
be escaped, and thus punishment should be imposed only if the society is able
to extract a benefit from its impositidrt has been argued that deterrence is

a consequentialist theory as it is concerned with the preventive nature of

punishmen®.

2ibid. 7.

3 B. BalasinghamEU Leniency Policy: Reconciling Effectiveness and Fairnééslter
Kluwer, 2017) 13.

4W. Wils, (n 1) 11.

5B. Balasingham,(n 3) 10.

6 P Whelan;The criminalization of European antitrust enforcement : theoretleghl, and
practical challenges(Oxford University Press 2014) 26.

7 B. Balasingham, (n 3), 13.

8ibid., 14. See also, P. Whelan, (n 6), 28.

9 A. Ashworth,Sentencing and Criminal Justic€€ambridge University Press 2010), 78.
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Two forms of deterrence are widely reco
deterrencé®6 Speci fi c6 deterrence is directed t
case and aims at averting the commission of illegal conduct through the

imposition of punishment for the already committed offerté&herefore,

O0speci ficd det expodanechanism a&npng atpreveritig a n

the reoccurrence of future offences. Con
an exante means aiming at depressing occurrence of future infringements

through the credible threat of future sanctfoiowever, the recent laand

economics literature advanced a development in the classic utilitarian theory

of deterrencethesmal | ed 6éeconomic deterrenced. Th
deterrencedo |ies on the i1idea of ensurin
welfare as opposed to thdilitarian maximisation of happineSsHere, it is

submitted that the commission of anticompetitive practices tempers with the

legal equilibrium causing costs to society, and therefore punishment

represents a means to reduce the economic impact of #aefuhtonduct

upon the total welfare of the sociéty.

There are two fundament al concepts undet
deterrenced6: rationality and economic eff
rationality, 6economi camehwlt peemiseetimat e 6 r est s

economic operators act rationally in their own interest to maximise their
profits® Therefore, rational undertakings are discouraged to engage in a

specific conduct if the costs of committing the conduct are greater than the

0P, Whelan, (n 6), 28. B. Balasingham, (n 3), 14.

Yibid.

12jbid. W. Wils, (n 1), 7.

13B. Balasingham, (n 3), 14. P. Whelan, (n 6), 29.

“G. Becker, 6Crime and Punishment: An Economic
Political Economy, 169.

15 G. Becker,The Economic Approach to Human Behayi@niversity of Chicago Press

1978), 14.
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profits which could extract form #* On t he ot her hand, Oec
deterrenced i s seen as a good means to et
maximising the total welfare of society. It provides that inefficient

behaviour-i.e. whether the costs inflicted thet society are greater than the

benefits gained as a result of the condstiould be deni¢dl A further

devel opment of the O0economic deterrencebo
of O6optimal deterrenced. The Oteepti mal det
optimal financial level of the fine to be imposed on the infringer is represented

by the product between the gain resulted from the illegal conduct and the

inverse probability of the effective imposition of a fitfédere, it is submitted

that the impsition of fines of a significant financial level directly ensures the

effectiveness of the enforcement systé@m.

The theories of deterrence present the advantage of being able to ensure an

effective punishment system in terms of gsantifiable valué! More
specifically, the theory of O6economic de
sanctions safe from arbitrariness being thus able to solve the issue of
punishmenssetting??> However, it has been correctly pointed out that the

theores of deterrence do not take into consideration the principle of

culpability i.e. that the existence of a crime and therefore punishment should

6P, Whelan, (n 6), 29.

7ibid.

Bibid.

Pw. wils, (n 1), 12.

20p van CleynenbreugeEf f ecti veness through Fairness? o0Due
Precondition fo Effective Decentralized EU Competition Law Enforcemierf. Nihoul and
T. Skoczny (eds.RProcedural Fairness in Competition Proceedin{fsdward Elgar 2015),
70.

21 B, Balasingham, (n 3), 15.

22D, Beylefeld,Deterrence Research and Deterrence PoliciesA. Ashworth and A. von
Hirsch (eds.),Principled Sentencing: Readings on Theory and Pol{elart Publishing
2000), 76.
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be attributed only to those who have committed the prohibited conduct with

a certain form of guilt?

The criicism points out that theories of deterrence tend to justify excessive
levels of severity of punishment for the sake of ensuring effectiveness of the
enforcement law systethresulting in a breach of fundamental rights.
Therefore, it is submitted thah affective enforcement system should not
only deter, but also protect fundamental righifBhis in turn leads to the issue

of legitimacy of the enforcement system. The legitimacy of a law enforcement
system is present whereby a comprehensive protectitimedundamental
rights is ensured leading thus to an overall effectiveness of the s¥/sfais.
paved the way for the inception of retributive justice arguments that justify

punishment.

In order to avoid the shortcomings of a punishment system basdgdm
deterrence arguments, the criminal law literature has put forward a theoretical
framework built upon the notion of retributive justice. Under retributivism,
punishment is justified on the reason that the subjects of the law are
responsible for theiconduct, and thus they have to respond when their
actions go against the defined public interest of the society in form of
unlawful criminal behaviouf® The retributivist approach to punishment is
backwardlooking to the offence; it is not the ability tprevent the

commission of future unlawful behaviour that should justify punishment, but

23 A. von Hirsch,Censure and Sanction@xford University Press 1993), 13.

24K. Yeung,Securing Compliance: A principled approa¢Hart Publishing 2004), 69.

25 K. Mathis, Efficiency Instead of Justice: Searching for the Philosophical Foundation of
the Economic Analysis of the La@@pringer 2009), 118.

26 p van Cleynenbreugel, (n 20), 72.

27 A. Scordamaglialousis, EU Cartel Enforcems: Reconciling Effective Public
Enforcement with Fundamental Rightgluwer Law International 2013), 15.

28p, Whelan, (n 6), 31.
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rather it is the redress for acts that breach the moral precepts of the $ociety.
Here, the justification for punishment assigns the concept of blame a primary
role 3° Therefore, the retributive theories take into account that the infringers
are morally responsible actors, and punishment should be applied only where
the moral responsibility for the unlawful conduct could be attributed to the

offender3!

However, the greatest disadvantage of retributionist arguments for
justification of punishment is that they fail to provide a comprehensive
argument of why the legal consequence attached to the commission of
unlawful conduct is punishmeftAdditionally, they fail to provide a specific
quantum for the punishment, acting only as a limitation in the process of

individualising the sanction to be applied in specific caddes.

Hence, a legitimate sanctioning system should not be solely builtthpon
theoretical foundation of the mentioned theories. Instead, it has to be
advocated that a coherent punishing system should be built upon a
combination of the two theoriéé. A theoretical framework has been
advanced within which the approximation oéttwo theories could be done

by combining the preventive feature of punishment according to the
deterrence theories, while taking account of the retributivist principle of
proportionality (i.e. the level of the sanctions must be decided taking into
accountthe gravity of the offence¥. In particular, in the context of cartel
offences, it has been pointed out that since the main reasons for imposing

2jbid.

30 A, von Hirsch, (n 23), 14.

31 B. Balasingham, (n 3), 17.

32p. Whelan, (n 6), 35. B. Balasingham, (n 3), 18.

33 N. Walker,Modern Retributivismin A. Ashworth and A. von Hirsch (eds.), (n 21), 156
157. See also, B. Balasingham, (n 3), 18.

34ibid.

35|, Kaplow and S. ShavelRairness versus WelfaréHarvard University Press 2000), 238.
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punishment for antitrust infringements does not relate to the moral dimension
of the unwanted behaviour, asthce the severity of the sanctions does not
reflect the blameworthiness of the unlawful conduct, the level of punishment
should be based primarily on deterrence while the principle of proportionality
should act as limitation to the excessiveness of puresitt® In the EU
competition law enforcement, the retributive function of the sanctioning
system contributes to the process of restoring the competition on the Market.
It is thus submitted that a hybrid sanctioning system based on an

approximation of th two theories legitimises the enforcement system.

Nevertheless, the legitimacy of the EU competition law enforcement does not
stem only from its efficiency in terms of detection, prosecution, and
prevention of future anticompetitive practices (i.e. dffemess), but also
from the level of protection of the fundamental rights of the infrif§ers
Therefore, an account of the fundamental rights applicable in the enforcement
of the EU competition prohibitions is needed.

2.2. The Protection of Fundamental Rights in the EU Competition Law

In a society based on the rule of law such as the Eurogeam? the
protection of fundamental rights is paramount. Indeed, the importance of
respecting fundamental rights had been spelled out since the beginning of the
long and difficult process of democratisation of Europe in the wake of the
French Revolutionin 1789. Here, we recall the words of Maximilien de

Robespierre who stated:Any | aw whi ch violates the i ne

36 p, Whelan, (n 6), 18. Seéso, K. Yeung, (n 24), 89.

37 B. Balasingham, (n 3), 20.

38 A. Scordamaglialousis, (n 27), 15.

39 Case €294/83Les Vertes v ParliamenECLI:EU:C:1986:166, para. 23.
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is essentially wunjust afdhus, gneeonldhi cal ; it
not talk about the legitimacy of the EU cortipen law enforcement in the

absence of a due account of the fundamental rights of the actors involved in

the enforcement process. This has been unambiguously recognised by the

Court of Justice of the EWadowherebyn Uni on ( h
the Court stated that the protection of fundamental rights constitutes an

essential condition of legality of any EU actiBrEven in its earlier casaw,

the CJEU noted that the protection of fundamental rights is part of the wider

set of general principseof law sanctioned by the Cofdft.

It should be mentioned, however, that there had not been a formal recognition

of fundamental rights in the EC since the conclusion of the Treaty of Rome

in 1957. This can be explained by thei us me vocaton th thé e 6
European Economic Communities (6EECO) ,
fundamental rights was of a secondary importance if of any &t all

Nevertheless, since the entering into force of the Lisbon Treaty, fundamental

rights in the EU legal architecture lagathered an unprecedented legal

protection. Therefore, the legal instrument through which fundamental rights

have formally been sanctioned in EU law is represented by the Charter of
Fundament al Rights (hereinaftethe 6CFRO6) wt
Treaty on the European Union (%TEU®d) has
Moreover, the CJEU has confirmed that the Charter sits at the top of the

40 Maximilien de Robespierrei uvr es de ,Rexteewiiparecuedlies et
annotées par A. Vermorel, Paris, F. Cournol, 1866, 273.

4 Joined Cases -802/05 and €415/05 Kadi and Other v. Council and Commissjon
EU:C:2008:461, para. 284.

42 Case C11/70Internationale Handelsgesellschaft GmbH v Einfuhr und Vorratestiét
Getreide und FuttermitteECLI:EU:C:1970:114, para. 4.

43 A. AndreangeliEU Competition Enforcement and Human RigkEdward Elgar 2008),

7. See also, B. Balasingham, (n 3), 31.

44 Article 6(1) of the Consolidated Version of the Treaty on the European Union, OJ C 326,
26.10.2012, p. I3B90.
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hierarchy of the EU legislatioff.Furthermore, it should be pointed out the
EUGOs obl i ga toithe reuropean Godvenéian ®f Human Rights
(hereinafter O6EHCR®6) in accordance with ,

The formal adherence of the EU could have happened in 2014, but the CJEU
found the accession draft agreement was incompatible with the Tredges,

alia, on grounds of endangerment of the EU legal order autoibmy.
However, according to Article 52(3) CFR the rights contained in the Charter,
which mirror the rights established by the Convention, should have the same
scope and meaning as those provideftbirby the Convention. The second
sentence of the same legal norm provides further that this cannot prevent EU
law to provide a more comprehensive protectiofihus, the ECHR as well
asthecask aw of the European Court o©f Human R
a minimum protection benchmark of the fundamental rights sanctioned by the
primary legislation of the EU providing therefore a great degree of
approximation of the scope of the fundamental rights protected by both the
Charter and the ECHf8. Consequently for the vast majority of the
fundamental rights established by the Charter, the legal interpretation of the
scope of their corollary rights as developed by the ECHtR represents a legally

binding instrument?

45 Case €407/08Knauf Gips v. CommissipECLI:EU:C:2010:389, para. 91. CaseZ1/08

Commission v. GermaniCLI:EU:C:2010:426, para. 37.

46 See Opinion 2/2013 of the Court of Justice on Access of the EU to the ECHR.
EU:2014:2454, paras 188 seqgSee also, S. Reitemeyer and B. PirkeQpi ni on 2/ 13 of
the Court of Justice on Access of the EU to the ECHPhe Step Ahead and Two Steps

B a ¢ katilable at: https://europeanlawblog.eu/2015/03/31/0pinkiB-of-the-courtof-
justiceon-accesof-the-euto-the-echrone stepaheadandtwo-stepsback/, last accessed

on 30.07.2019.

47 See Article 52(3) of the Charter of Fundamental Rights of the European Union, OJ 2000/C

364/01.

48 S. Reitemeyer and B. Pirker, (n 46).

49See A. Scordamaglig, C a r bdd, ImpwRation and Sanctioning in European Competition

Law: Reconciling effective enforcement and adequz:
Competition Law Review, Volume 7, Issue 1, pp5 10.
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Going back to the imposition of fines for ropetition infringements,

specifically through Article 101 TFEU, it should be noted that the protection

of fundamental rights gained a particular importance given the increased level

of punishment attached to the offences thet®td.this context, one ahe

most fundamental right used to contest the legality of the Commission

decisions imposing a fine for infringements to Article 101 TFEU s
represented by the right to be presumed innocent under Article 6(2) ECHR

and Article 48 CFR! From a technical legal perspective, there is an inherent
conflict between the Commissionbds enforc
in order to ensure the effectiveness of the system, on one hand, and the

i mperative of pr ot ec trightsgincluding theoright ender s 6
to be presumed innocettt.

Moreover, the conflict could deepen if one considers the competition law
proceedings in the EU criminal rather than administrative in nature,
disciplining thus both the legal qualification and the imposition of fines for
infringements of Article 101 TFEU. Therefore, in order to safeguard the
legitimacy of the enforcement system the EU, Commission must conduct the
application of competition rutein a manner that strikes a proper balance
between the effectiveness of the system and the protection of the defence
rights>* Consequently, a question of major importance for the legitimacy of
the EU competition enforcement is whether the current sységsnthe right

balance between the two conflicting public interests. As it will be explained

50 M. Bronckers and A. Valleryd No Longer [§7Theslmpas of FuBdamental

Rights on Certain Dog,dkl)3d4 Worl&ECompetitionb85t584 i on Lawb
51 A. Scordamagliarousis, (n 27), 31.

52p van Cleynenbreugel, (n 20), 71.

53 P, WhelanCriminal Cartel Enforcement in the EU: Avoiding aiidan Rights Tradeff,

in C. BeatorWells and A. Ezrachi (eds.Griminalising Cartels: Critical Studies of an

International Regulatory Movemer{tHart Publishing 2010).

5 P van Cleynenbreugel, (n 20), 71. See also, Opinion of AG Wahl in Gags/C3 P

Deutsche Bahn and Others v. Commisgkoid:C:2015:92, paras-3.
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in the remainder of this paper, the balance between the mentioned interests
does not ensure fairness in that the deterrbased substantive policy for

the qualifcation and punishment of infringements under Article 101 TFEU
fails to provide a sufficient level of protection of the presumption of

innocence as enshrined in Article 6(2) ECHR as well as Article 48 CFR.

2.3. Disequilibria in the Enforcement Policy of BJ Competition Law

As it has been mentioned above, a legitimate antitrust enforcement process
needs to strike a fair balance between the two fundamental yet conflicting
interests of effectiveness in the application of the law and the sufficient
protectionof fundamental rights. In this context, an issue of major importance

is represented by the legal nature of both the offences and the proceedings
ensuring the enforcement of competition law prohibitions. As it will be
explained in more detail in Secti@nit is submitted that the legal nature of

the EU competition law infringements, in particular the cartel offences
indicates the criminal rather than administrative nature impacting thus the

nature of the proceedings at stake.

The legal nature of the preedings has certain implications for the legal
standards aimed at ensuring the protection of fundamental ¥ghtse light

of the severity of the sanctions (i.e. fines) applied by the Commission in
relation to violations of Article 101 TFEU, the lévef protection of
fundamental rights needs to be ensured by employing higher standards typical

of criminal procedured’ This qualification has implications for the core legal

%5 See for a comprehensive discussion B. Balasingham, (n-88.44. Scordamaglidousis,

(n 27), 3347. Bronckers and Vallery, (n 50). W.WisThe Compatibility with Fun
Rights d the EU Antitrust Enforcement System in Which the European Commission Acts Both

as Investigatorandas Fidt n st anc e D e 014)i3bWorld\Carkpetitidh 5.

56 A, Scordamaglialousis (n 27), 33. B. Balasingham, (n 3), 42. C. Harding and J. Joshua,

iT- Regul ati ng C@mdedn DxéordiUniverSity Presp 2000), 41989.

57 B. Balasingham, (n 3), 42.
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mechanism designed to safeguard the rights of defence, namely the level
required to prove the existence of an infringement, the force and admissibility
of evidence, and the nature and extent of judicial revfe®anversely, when

the nature of the proceedings is civil or administrative the protection of

fundamental rights is grantéol a lesser extent.

In this context, special attention must be given to the sanctioning system as
the legal nature of the proceedings is directly influenced by the type of
sanction imposed (i.e. criminal, administrative or civil). The function of
criminal liability is fundamentally different from that of the civil liability. The
former fulfils a punitive and censuring function directed towards acts that
violate the social value protected by the criminal law norm, whereas the latter
is concerned with congmsation for the harm brought to a private intet®st.
However, in the context of competition law, it has been pointed out by the
legal literature that there is no clear distinction between criminal and civil law
liability.%* More specifically, in the real of liability for anticompetitive
conduct, competition authorities have used sanctions as morally neutral
condemnatiorf fulfilling punitive functions in order to regulate social and
economic behaviour which goes against the public interest. Therdiere, t
qualitative analysis of the legal consequences attached for violations of the

antitrust prohibitions reveals that their nature is tantamount to criminal law

%8 M. Bronckers and A. Vallery) Busi ness as us y Wiex Matprires O6Menarini
JanuaryMarch 2012. B. Balasingham, (n 3), 42. Renato NazzéhiAd mi ni st rati ve
Enforcement, Judicial Review and Effective Judicial Protection in EU Competition Law: A

Comparative Contextu#f unct i onal i,stKiPreg& eCdlilveeghben London Di cl
School of Law Legal Studies Research Paper Series: Paper Ne32016

S, Graellsand F. Marc6,Human Ri ghts6 Protection for Antitrus
Going Overboardyin P. Nihoul and T. Skoczny (eds?xocedural Fairness in Competition

Proceedings(Edward Elgar 2015), 102. B. Balasingham, (n 3), 42.

60 B, Balasingham, (n 3), 42.

61 ibid.

62 jbid.
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punishment, and given the scale of severity and punitive nature, their place is

at the top of th hierarchy of legal liability3

Once the legal nature of both the offence and the proceedings has been
established, an analysis of the objectives pursued by the enforcement policy
has to be done in order to assess whether the enforcement systenmategit

In this context, as it has been argued in seci@) the EU sanctioning
system is based on the theoretical foundations of both the deterrence and
retribution theories. However, some commentators argued that there is no
clear determination regardj the relationship between the deterrence and
retribution objectives pursued in the case of fines imposed by the Commission
for violations of the prohibitions established by Article 101 TFEU.
Nonetheless, the Commission enforcement practice has shatithetining

policy followed a shift towards a more deterrent effect of the fines (in

particular in the case of fining cartels) over the last two de¢&des.

Therefore, an idepth analysis of the Commission practice and policy

statements, over thiast decade, will indeed show that the punishments

imposed in collusion cases pursue deterrdrased objective®. Firstly, this

could be observed since the adoption of the 2006 Fining Guidelines of which
primary goal was to i nectoempasse highdne Commi s
fines8’ Moreover, in order to ensure a better deterrent effect of fines, the

Commission is allowed to set aside the general fining methodology and

increase the level of the fine to be impo&&&imilarly, in the case of

53ibid. 43.K. Yeung, (n 24), 125.

64P. Whelan(n 6), 38.

5 B. Balasingham(n 3), 133134.

561, Simonssonl.egitimacy in EU Cartel Contrp(HartPublishing 2010), 147.

67 B. Balasingham, (n 3), 133.

8 Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of
Regulation No 1/2003,

0J C 210, 1.9.2006, paras.-30.



21

undertaking wih a large turnover the Commission may impose a fine of
which value goes beyond the sales of goods and/or services which form part
of the infringement® Secondly, it has been pointed out that when compared
with its predecessor (i.e. 1998 Fining Guidelinése 2006 Fining Guidelines
seem to adopt a stricter adherence to deterfeased theory of punishment
than to concepts of retributidA. However, certain retributiehased
characteristics of the regime could be envisaged from the guidelines. These
feaures refer to the basic amount of a fine as relating to the gravity of the
offence. The level of the fine can be increased or reduced depending on the
mitigating and aggravating circumstances present in the case at stake. These
retributionbased featuresrgsent in the Guidelines are meant to ensure that
the level of fines are not excessive in accordance with the principle of

proportionality’?

Finally, it should be also mentioned that, from a substantive policy
perspective, the theoretidalundations underpinning the concepts developed
by the EU judicature to establish an infringement under Article 101 TFEU
follows the deterrence theofy.Particularly, this can be inferred from the
broad interpretation of the concepts of agreement/conkcpréetice and the
withdrawal requirement in cases involving meeting between compétitsrs

well as from the notion of restriction of competition by obféct.

From a policy perspective, the rules developed to establish the existence of
an infringementof Article 101 TFEU, in particular cartel offences, are

interpreted in such a manner that may fail to strike a fair balance between the

89 B. Balasingham, (n 3), 133.
°p_Whelan, (n 6), 41.

1], Simonsson, (n 66), 287.
2ibid. 147.

ibid.

“D. Bailleyy 6 Restrictions of Competition(20i3 Obj ect

Common Market Law Review 559, 566.

u

n
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interest of effective enforcement (i.e. deterrence) and the protection of
fundamental rightsespecially in the case tifie presumption of innocence.

In this context, it is the substantive dimension of the presumption of
innocence, namely the principle of culpability which in our view may not be
sufficiently considered when establishing the existence of an infringement.
As it has been pointed out in the literature, the principle of culpability or
responsibility forms one of the most fundamental concepts proposed under
the framework of the theory of retribution justifying the imposition of
punishment? Thus, as it has beenentioned above, a healthy and legitimate
enforcement policy cannot be achieved only by relying on its effectiveness,
but also by taking due account of the fundamental rights of the parties

involved’®

The potential conflict between the deterrebesedramework of Article 101
TFEU and the presumption of innocence (translated into the principle of
culpability) will be comprehensively addressed in the remainder of this
article. However, a relevant preliminary account of certain dogmas
underlying the apptiation of Article 101 TFEU is needed. This will be

addressed in Sectidhbelow.

3. The Substantive Law Mechanisms Ensuring the Implementation of EU

Competition Law

The discussions in the preceding section focused on the enforcement policy
of the antitrst rules in the EU. The previous provided a critical account of
the underlying theoretical foundations of the main legal instrument designed

to ensure effectiveness of the substantive regulation. It has also been pointed

S A. von Hirsch, (n 23), 134.
6 A. Scordamaglialousis, (n 27), 15.
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out that any enforcement action mtmke due account of the fundamental
rights of the addressee of the enforcement action (i.e. offenders). Finally, it
has been argued that the current status quo of the sanctioning system in
relation to antitrust infringements in the EU is not properhabedd against

the retributivist argument that criminal law sanctions have to consider the
principle of culpability or responsibility. The present section aims at
furthering the discussion from the broad level of policy and the theoretical
justifications ofpunishment to concrete legal mechanisms designed to ensure
the implementation of the competition policy in the EU. Thus, the legal nature
of the competition law infringements (i.e. offence) and its consequences
which follow from the commission of the imfigements thereof (i.e.
punishment) will be discussed in the following. Following both a historical
and systematic interpretation, the legal nature of Article 101 TFEU points to
a general (prohibition) constitutional principle rather than a specificante,

that in certain circumstances is too broadly interpreted to be able to carry an

administrative sanction (aradfortiori a criminal sanction).

3.1.The Legal Nature of the Commission Proceedings in EU Competition

Law

As it has beenpreviously mentioned, the proceedings in which the
Commission prosecute and impose fines for infringements of Article 101
TFEU (in particular in cartel cases) present the features of the criminal law
procedures. In this respect, it has been pointed outitdaince its inception

in the Treaties establishing the EEC, the system enforcing the EU antitrust
rules has known an evolution from
environment towards a criminal or guasiminal law model of enforcement

featurirg both adversarial and combative featurds. the same vein, it has

"7 C. Harding and J. Joshua, (n 56), 3.
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been argued that, based on the broad interpretation of Article 6 ECHR,
competition law proceedings can be parallelly qualifiedamely

administrative and crimindf

However, it shouldbe mentioned that there has been a strong resistance on
the part of the Commission and the EU judicature regarding the legal
qualification of the EU antitrust proceedings as criminal in nature. This
resistance is based on the formal literal interpretabébrthe relevant
legislation and the need to ensure the deterrent effect of the sanctions. Firstly,
the Commission classifies the fines to be imposed for infringements of Article
101 TFEU as administrative law sanctions based orothbee r a contr ar i o ¢
interpretation of Article 23(5) TFEU which states that the decisions imposing
fines for infringements are not of criminal natét@herefore, the fines to be
imposed on undertakings are administrative law sanctions limiting the extent
of the substantial and predural safeguards as required by the criminal law
standard$? Moreover, the Commission acknowledges the administrative law
classification of the sanctions and proceedings prior to the adoption of the
Regulation 17/1962, by stating in the explanatory sithat the fines to be
imposed for infringements of the then Article 85 and 86 EC, and present the
characteristics of administrative measures and not of the criminal law
penaltie! Similarly, the CJEU stated on several occasions that the
proceedings condtted by the Commission belong to the administrative law

category??

8 A. Scordamaglialousis, (n27), 3536.

7 Council Regulation (EC) No. 1/2003 of 16 Dec. 2002 on the implementation of the rules
on competition laid down in Arts 81 and 82 of the Treaty, OJ L 1, 4 Jan. 2028, 1

80 A. Scordamaglia, (n 46), 14.

8Expose de mot i f Bréposalpv/COM(@BO0) 158 fmahm.il8. s i on

82 Joined Cases-25/95T-103-04/95Cimenteries CBR v. Commissj&CLI:EU:T:2000:77,
paras. 71718. Joined Cases C204/00 P and@5/00 PAalborg Portland A/S v. Commission
ECLI:IEU:C:2004:6, para. 200. Case -99/04 AC-Treuband v. Commission
ECLI:EU:T:2008:256, para. 113.
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Secondly, the legal characterisation of the proceeding before the Commission

as administrative in nature has been construed by the EU judicature based on
deterrence reasons. For instgrinddyestuffghe Court rejected an argument

made by the applicants referring to the administrative nature of the sanctions

by way of which they argued that the fines for infringements should not be

imposed as punishment for already occurred offence; lboutler to prevent

their reoccurrenc Here, the Court argued that if it followed such an

approach in relation to sanctions, then the deterrent effect of the fines would

be limited to a considerable extéftBased on this judgement, some
commentatorshave argued that the Court acknowledged in an implicit

manner that the retributive functions attached to criminal law penalties could

also be attained through the use of administrative meaSukéisr it decided

that the decision imposing fines are noininal in nature, the Court pointed

out t hat i f it upheld the appellantds
sanctions should only be applied in relation to infringements committed
intentionally and not negligently, it
effed i veness of the Co ffnsimiarly afewcyeamsp et i t i on
| ater, the General Court rejected the pl
law is criminal in nature on grounds that such characterisation would
undermine the effectiveness of the systéMoreover, in relation to the level

of fines, the GC stated that the administrative legal nature of the proceedings

before the Commission is irrespective of the amount of fihes.

83 Case C49/69BASF v. CommissigieCLI:EU:C:1972:71, para. 37.

84ibid. para. 38.

8 A. Scordamaglialousis, (n 27), 34. B. Balasingham, (n 3), 48.

86 Case €338/00Volkswagen v. CommissiodBCLI:EU:C:2003:473, paras. 956.

87 Case F276/04Compagnie Maritime Belge v. Commissi&@CLI:EU:T:2008:237, para.
66.

88 Case T83/91Tetra Pak International v. CommissioBCLI:EU:T:1994:246, para. 235.
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However, there have been several Advocate Generals which questioned the
administrative law classification of tH&UJ antitrust proceedings. Therefore,

in Polypropylenethe AG Vesterdorf argued that there is a need for a higher
standard of proof in relation to competition law cases as these cases can be
easily characterised as criminal in nattfrén BaustahlgeweheAdvocate
General Leger argued that the fines could be characterised as criminal charges
based on the ECtHR interpretation of Article 6 ECHBimilarly, Advocate
General Kokott noted iBolvaythat the EU competition rules are tantamount

to criminal law wles in the light of the judgement of ECtHR céees !

Finally, Advocate General Sharpston noted in her opinidfMiE Germany

that the fines imposed for the infringement of the prohibitions on-fixicey

and market allocation agreements constituteioal charges according to
Article 6 ECHR as interpreted by the ECtERHowever, both AG Kokott

and Sharpston have argued that even though the competition law fines are of
a criminal nature, the scope of the rights provided by Article 6 ECHR should
notbe given thecweiedhtr omi dMareotiegthe of f ences .
CJEU has held that the legal qualification of the competition law proceedings
as administrative in nature limits the scope of the application of the general
principles of EU law as gmsed to criminal law procedures in the strict

sense&?

8 Opinion of AG Vesterdorf in Case -1/89 RhonePoulenc v. Commission
ECLI:EU:T:1991:38.

% Opinion of AG Leger in Case -T85/95 Baustahlgewebe v. Commission
ECLI:EU:C:1998:37 para. 31.

91 Opinion of AG Kokott in Case @10/10Solvay SA v. CommissidaCLI:EU:C:2011:257,
para. 99.

92 Opinion of AG Sharpsn in Case €72/09 PKME Germany and Others v. Commission
ECLI:EU:C:2011:63, para. 64.

93 Opinion of AG Kokott, (n 90), paras. 990. Opinion of AG Sharpston, (n 91), para. 67.
9 Joined Cases €89/02, G202/02, G205-08/02 and €13/02 Dansk Rorindustrand
Others v. CommissigiECLI:EU:C:2005:408, paras. 2223. See also, A. Scordamaglia, (n
46), 15.
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Nonetheless, when compared with the daseof the ECtHR relating to the
classification of competition law offences and proceedings we may not reach
the same conclusion. In this respect, the criteria developed by the ECtHR in
the Engel case® must be realled whereby the Court established the test
according to which an offence along with the procedure imposing the penalty
for its commission could be classified as criminal in nature. Thus, according
to theEngeltest in order to establish whether the gahare in question falls
within the scope of o6criminal charged un:
stake needs to be assessed against the following criteria: (i) the categorisation
of the offence according to the domestic law, (ii) the nature of theagffen

and (i) the nature and the degree of severity of the punishithdifte
development of the second criterion in Beturkcase, whereby the Court
noted that it suffices for an offence to be of a criminal nature whether the
norm and the goal of the palty pursues both deterrent and punitive
functions®’ Further, regarding the third criterion of tEmgeltest (i.e. the
nature and the degree of severity of the penalty) it has been argued that a
penalty may be considered criminal when the main goaleo$dimction is to
punish and deter the future commission of the offence, as opposed to the
compensatory function attributed to civil law liabili/In this respect, it is

worth mentioning the reasoning of the CJEU in 8f®wa Denkaase in

which the Cour noted that the fines pursued both punitive and deterrence

functions®®

Another important development in the ECtHR clse relating to the nature

of the proceedings was made in thessila case in which the Court

% ECtHR App. No. 5102/71, 5354/71 and 5370/ Bngel and Others v. the Netherlands

% ibid. para. 82.

97 ECtHR App. No. 8540Dzturk v. Germanypara. 53.

%8 D. Slater, S. Thomas, D. WaelbroeékCo mpet i ti on | aw proceedings bef
Commi ssion and the right ,{2009)&urbpaan Compatitiom | : no need
Journal, Vol. 5, pp. 9134, 103.

% Case €289/04Showa Denko vCommissionECLI:EU:C:2006:431, para. 16.
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acknowledge the gradual broadening ofethnoti on &écr i mi nal c h
relation to cases which are not included in the traditional realm of criminal

law including,inter alia, competition law, and referred to tax surcharges as

not being part ofontd& critmgmre®fhelodw éhfafr@n
Court made an i mportant di st-cacéedon bet
criminal law offences in relation to which the guarantees provided in Article

6 ECHR apply with full force, and the O0p
benefit from a lower statard of protection in this respeét.

AG Sharpston and AG Kokott noted that although competition law fines
could be considered criminal in nature they do not form part of the sphere of
hardcore criminal law, and therefore the guarantees provided icl&mi
ECHR will not apply to their fullest exteht? However, the ECtHR put an

end to the debate as to the qualification and the intensity of protection of the
rights of defence in Article 6 ECHR in thelenarini case. The Court
acknowledged that the antist procedures are criminal in nature comparing
the goals of competition law (i.e. prohibit agreements preventing, restricting
and distorting competition as well as abuses of market power) to those typical

to criminal legislation (i.e. safeguarding the palnterest of the society).

The sanction imposed here fulfilled both the punitive and deterrent functions
typical to criminal law punishment® Hence, it seems that the criminal

nature, and the corresponding level of protection of the fundamentad right
provided by Article 6 of the Convention could not be disputed in the case of

competition law proceedings.

100 ECtHR App. 173053/01ussila v. Finlandpara. 43.

101 B, Balasingham, (n 3), 46.

102 Qpinion of AG Kokott, (n 90), paras. 990. Opinion of AG Sharpston, (n 91), para. 67.
103ECtHR App. No. 43509/08lenarini Diagrostics S.R.L v. Italypara. 40.
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3.2. Deficiencies Regarding the Legal Mechanisms Ensuring the
Implementation of EU COMPETITION Law

3.2.1.Deficiencies Regarding theApplication of the Formal Legislation:
Article 101 TFEU and the Implementing Regulation 1/2003

The analysis in the following subsection shifts the focus on the different legal
mechanisms designed to ensure the functioning of the EU competition rules.
In this context, it should be mentioned that the system designed to protect
competition within the internal market is based on the norms envisioned by
Article 101 and 102 TFEU. The focus of our analysis is on the provisions of
Article 101 TFEU which prohibiteny form of collusion that may prevent,
restrict or distort competition in the internal market.

In this respect, it is worth mentioning that Article 101 TFEU constitutes a
constitutional norm forming legal basis of the system of protection of
competitionin the EU. In this context, the distinction between the different
categories of constitutional norms as envisioned by the legal literature and
judiciary should be recalled. Firstly, with reference to the American
constitutional law, two categories of cahgional norms have been
identified namely seHexecuting and not seéixecuting norms. Thus, the US
Supreme Court of Justice Davis v. Burkestated that a constitutional norm

is selfexecuting if it provides a sufficient rule to ensure the enfortigabf

the right or duty established by the norm in question. By contrast a norm is
not selfexecuting whereby it lacks such a normative charal4dt.has been
argued that just because a constitutional norm calls for secondary legislation
to ensure itseffective application, does not mean that the provision in

question is not of a setfxecuting naturé®® Similarly, if the legislation

104 US Supreme Couiavis v. Burke179 U.S 399 (1900).
105 T, Cooley, A treatise on the constitutional limitations which rest upon the legislative
power of the state of the American uni(8th edn Vol. 1 Boston: Little Bren 1927), 170.
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stipulates a penalty for infringing a sefkecuting norm, conversely, the
absence of such legislation does not m#ke selfexecuting provision

ineffectivel%®

Secondly, with reference to the continental constitutional law literature, there
is a difference between the normative character of a constitutional norm and
its enforceability:®” Provisions which are of an imgive nature often
require the enactment of subsequent completing legislation in order to be fully
enforceablé® In this context, it is worth recalling the provisions of Article
103 TFEU which states that the Council should adopt appropriate legislation
by means of regulations and directives in order to ensure compliance with the
prohibitions enshrined in Article 101 and 102 TFEU by establishing
appropriate rules for the imposition of fines and periodic penaffies.
Moreover, the concepts embedded in#etil01 TFEU have not been defined

by the letter of the Treaty, but by way of judicial interpretation. The CJEU
has afforded an expansive interpretation of the aforementioned concepts in
order to catch all categories of anticompetitive conduct prevetiiugany
lacuna in the scope of Article 101 TFEY.Thus, it follows that the nature

of Article 101 points towards a general principle (i.e. free competition) rather
than to a sufficiently defined administrative rule that satisfies the precepts of
the ruleof law (i.e. the legality and culpability principles), requiring the

legitimate imposition of criminal law sanctioh’s.

Moreover, it follows that Article 101 TFEU by itself was not envisioned as

an administrative offence. The subsequent development ofikks allowing

106 jbid.

107 3. Fos,The Dogmas of Article 101 TFEU and Information Excharidectoral Thesis,
(Universidad Autonoma de Madrid 2015), 41.

108jpjd.

109jpid. 42.

110 Scordamaglialousis, (n 27), 203.

1117, Fos, (n 108), 43.
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the imposition of administrative penalties for violations of the provisions
enshrined in Article 101 TFEU was delegated to the secondary legislation
(i.e. Regulation 17/62 and Regulation 1/2083)There is a distinction
between infringenms of Article 101 TFEU which allow imposition of fines

and infringements that do not allow for such legal reactibtia.this context,

the distinction between penalties and administrative measures is worth
mentioning. The former is oriented towards tliferder fulfilling punitive

and deterrent functions, whereas the latter acts upon the effects of the conduct

fulfilling a reparatory functio#

Each institution stipulates different requirements. While the imposition of

penalties needs to fulfil the &ia requirements of the rule of law (i.e. legality

and culpability}}® administrative measures could be taken anytime an

infringement of Article 101 TFEU regardless the state of mind of the

infringer 16 For instance, according to Article 105 TFEU in comwfion with

Article 7(1) of Regul ation 1/2003 the Cc
desi stdé6 order by which requires the infri
simply finding that there has been a violation of Article 101 TFEU. Such a

measure aims at r@sing the situation prior to the infringement and fulfils a

purely reparatory function. By contrast, the imposition of a fine requires the

Commission to demonstrate that the infringement has been committed

intentionally or negligently according to Articl23(1) of Regulation

1/2003!7 The imposition of penalties even of roriminal nature requires

the existence of a o6cl®¥ar and unambi guou:

12ibid.47.

113p_ Whelan, (n 6), 88.

114A de Moorvan Vugt,6 Ad mi ni str ati v e, (2812)rReview fomrEuroppanEU | awd
Administrative Law, 5(1), pp.-81, 12.

1157, Fos, (n 108), 50.

116 A, de Moorvan Vugt, (n 115), 12.

117 Regulation No. 1/2003, (n 79).

118 Case C117/83- Konecke v BalmECLI:EU:C:1984:288, para. 11.
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The secondary legislation which forms the legal basis for the imposition of
penalties in relation tanfringements of Article 101 TFEU fails to provide
adequate rules for the imposition of fines according to the exigences of the
rule of law (i.e. legality and culpability). Firstly, Article 23(1) of Regulation
1/2003, which forms the core legal basis lé sanctioning system in EU
competition law, fails as a substantive rule to provide a sufficient legal basis
for the imposition of penaltie$? Article 23(1) does not develop the rules
allowing the imposition of fines, but it merely sends back to the gians of
Article 101 and 102 TFEU conin®Moiet uting th
precisely, the provisions in Article 23(1) link the imposition of fines to the
broadly defined wording of Article 101 TFEU instead of clearly defining the

unlawful conduct bcommission renders the imposition of penalt@g.hus,

it foll ows t hat Article 23 fails t o me
standard??
Secondl vy, in relation to the 6éintent or

aforementioned provision, it had bekeld by the CJEU that the offender
commits an infringement with intention or negligence when it could not be
unaware of the anticompetitive character of the contfdt.theVolkswagen
case, the EU judicature held that the fault requirement isittrithutable to

the individual acting on behalf of the undertaking with the relevant state of
mind, but it attributed the fault to the undertaking as séttithe CJEU

119 3. Schwarze, R. Bechtold and W. Bos&eficiencies in the European Community
Competition Law: Critical analysis of the current practice and proposals for change
(GleissLutz Rechtsanwaélte 2008), 16.

1203, Fos (n 108), 48.

1213, Schwarze, R. Bechtold and w. Bosh, (n 120), 16.

122jhid.

123 Case € 96/821AZ v. CommissigrECLI:EU:C:1983:310, para. 45. Case8B/91Tetra
Pak v. CommissiQrECLI:EU:T:1994:246, para. 238 sq.

12473, Schwarze, R. Bechtold and Bbsch, (n 120), 48.
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rejected the appellantés argument that t
identify the esponsible persons whose state of mind points towards an

intentional or negligent character of the infringement as the fines imposed are

not criminal in nature, and if such condition would have been required to

impose a sanction it would significantly aftehe effective application of the

EU competition law?®

The Commi ssionds deci si odawlofthelEdct i ce as
Courts clearly demonstrate there is no clear distinction between the intention

and negligence as forms of guilequired to establish liability for

infringements of the competition rul&¥.According to the settled casaw,

the Commission does not have a duty to prove that the offender was in fact

aware that its conduct would infringe Article 101 TFEU, but it igatye

required to demonstrate that the undertaking in question could not have been

unaware that the object of its conduct is the restriction of compelffion.

Moreover, in its recent decisional practice the Commission refrained from

using the intention oragligence standards when imposing fines but rather

used the term O0deli berated conduct in r
competition. It did not engage in a relevant legsdessment of the criterion

of guilt?® Thus, it has been argued that both @Ge@nmission and the EU

judicature have to provide principled criteria in order to distinguish between

intentional and negligent conduct as different consequences arise whereby an

infringement is committed with intention as opposed to negligence (e.g. for

125 Case €330/00Volkswagen v. CommissioBCLI:EU:C:2003:473, paras. 8.

126 3. Schwarze, R. Bechtold and W. Bosch, (n 120), 49.

127 Case T 86/95 - Compagnie Générale Maritime Belge v Commission
ECLI:EU:T:2002:50, paras. 19 and 234. Case245/86- Belasco and others v Commission
ECLI:EU:C:1989:301, para. 41. See also, O. Blamftd,Competition Procedurg3rd edn.
Oxford University Press 2013), 11:22.25.

128 Case COMP/36.320mega- Nintendg OJ 2003L 255/33, para. 371; Case C.37.519
Methionineg 2003, L 255/1, para. 265; Case COMR/B6.212- Carbonless PapeOJ 2004,

L 115/1.
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negligent conduct the level of fine must be lower than in the case of

intentional violation of the rulesf®

3.2.2. Deficiencies Regarding the Legal Mechanisms used in the Legal

Characterisation of Infringements under Article 101 TFEU

The analysis in therpceding subsection focused on the legal mechanisms
present in the formal legislation, i.e. Article 101 TFEU and the implementing
Regulation 1/2003. Article 101 TFEU itself does not constitute a sufficiently
defined administrative rule (i.e. offence), aliag for the imposition of fines
without infringing basic rule of law requirements (i.e. legality, certainty and
responsibility principles). The crux of the argument is that given the general
like nature of Article 101 TFEU, the norm was not envisioneda@as
administrative offence at the time of its inception in the Treaties. Therefore,
infringements of Article 101 TFEU were not able to carry an administrative
penalty, but merely administrative measures aimedestablishing the legal
situation prior tahe violation of the general prohibition enshrined the norm
thereof. In the same vein, under its mandate under Article 103 TFEU the
implementing Regulation 1/2003 failed to provide a sufficient substantive
legal basis for the imposition of fines. More Sfieally, Article 23(1) failed

to develop a proper legal framework establishing the offences on the basis of
which penalties could be imposed without infringing the aforementioned

basic conditions required by the rule of law.

Therefore, as a result ofdlway in which the sanctioning system has been
designed, the EU judicature is obliged to develop from the general principle

enshrined in Article 101 TFEU those administrative rules allowing for the

129 See also). Schwarze, R. Bechtold and W. Bosch, (n 120), 49.
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imposition of (administrative and criminal) penalties tvauld not violate

the fundamental principle of the rule of 1a#.To this respect the present
subsection will analyse the legal mechanisms used in the legal
characterisation of infringements as they have been developed by the EU

judicature under the fram@rk provided by Article 101 TFEU.

Thus, as it has been mentioned earlier, the EU judicature has promoted an
expansive interpretation of the notions embedded in Article 101 TFEU in
order to cover all forms of cooperation between undertakitigsirthermoe,

given the inherent difficulties in proving the existence of an infringement (in
particular of cartel offences) the Commission relies on a series of
presumptions, as well as relatively irrebuttable evidence which may infringe
the fundamental principlefgresumption of innocence and its corollary
principle ofin dubio pro red*? In this regard, in order to find the existence

of an offence under Article 101 TFEU the Commission has to prove the
following constitutive elements: (i) a form of collusion (iagreement or
concerted practice), (ii) the object or effect of the cooperation is to prevent,
restrict or distort the competition, and (iii) the cooperation between the parties

must affect the trade between the Member Stdfes.

With regard to the firstlement, the CJEU discussed the notion of agreement

in Article 101 TFEU inChemiefarmaase in which it reasoned that in order

to constitute an agreement it suffices that the arrangement at stake to represent
the 6faithful expres$si dr*pévedediteespoi nt
final clarification of the notion of agreement results from the judgement of

the GC inBayer, whereby it has held that the notion of agreement constitutes

1307, Fos, (n 108), 49.

131 A, Scordamaglia, (n 46), 21.

132ibid. 20.

133ibid. 22.

134 Case G41/69ACF Chemiefarma v. CommissjdbCLI:EU:C:1970:71, para. 112.
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an arrangement that Ocentresfwlls ound t he
between at least two parties, the form in which is manifested being
uni mportant so as |l ong as it constitutes

intemMioné.

Secondly, in respect to the notion of concerted practice, the CJEU noted in
Dyestuffscase that the notion of concerted practice reveals a type of
coordination between the parties which even though it has not reached the
stage of an agreement it consciguglbstitutes practical cooperation between
them for the risks of competitioi® Nonetheless, the Court further developed
the aforementioned criterion fBugar cartelcase, whereby the CJEU held
that although undertakings are free to adapt to the currehipeedicted
market behaviour of the competitors, Article 101 TFEU however precludes
any direct or indirect contact between competitors of which object or effect
is to influence the market behaviour of a (potential) competitor or to divulge
to their compétors the decided or contemplated conduct on the méatket.

In the case of the presumption of infringement in the case of participation in

cartel meetingsrelied upon by the Commission when establishing the

exi stence of an i nfrif ngwndnstd, itsher edcdoerr ce
objective test and is presumed in an automatic fashion on evidence proofing

participation in a meeting having an aotimpetitive object®® The

Commission can infer the existence of intention from the mere participation

even thoughthe parties argue against an intention to conclude an

anticompetitive agreemeht® In Sandozthe Court held that intention could

135 Case T41/96Bayer v. CommissiQieCLI:EU:T:2000:242, para. 69.

136 Case @48/69 Imperial Chemical Industries Ltd. v. Commissi@CLI:EU:C:1972:70,
para. 57.

137 Joined Cases-G10 to 48; 54 to 56; 111; 113 to 114/Z80peratieve Vereniging "Suiker
Unie" UA and others v CommissioBCLI:EU:C:1975:174, para. 115.

138 A, Scordamaglia, (n 46), 25.

139 A, Scordamaglialousis, (n 26), 204.
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be also proven in the case of a communication of an agreement together with
the tacit acquiescence of it by the parties legditus to the existence of an
agreement?® Even though the participation in a cartel meeting was merely
passive it does not render the presumption of infringement inapplicable,
unless the undertaking in question adopted an attitude through which it
publicly distance from the discussions carried out during the meeting in which

it participated-*!

The presumption of infringement based on participation in meetings with an
anticompetitive object applies in relation to concerted practices. Therefore,
the Court stated that in the event that after a concerting arrangement the
undertaking in question still operates on the market, then there is a
presumption that it has taken account of the information exchanged in
determining its market behaviour, especiaflfhe concertation has taken
place on a lasting basi& In T-Mobile Netherlandshe Court admitted that

the mentioned presumption also applies even though the concertation has
taken place as a result of a meeting held on a single ocd&$kurther, in

Tate & Lylethe GC held that whether an undertaking receives information
regarding its competitors which constitutes business secrets it suffices to
prove anticompetitive animdé? It is also worth mentioning that according

to the 2010 Horizontal Guidelisethe existence of a concerted action could
be also established in the case in which an undertaking comes in the
possession of information received from its competitors being presumed that
it has accepted the information in question and adapted its inteetk@viour

140 Case € 277/87Sandoz produtti farmaceutici SpA v. CommissiB@LI:EU:C:1990:6,
para. 11.

141 Case T-7/89Hercules Chemicals NV v. Commissi&CLI:EU:T:1991:75, para. 232.

142 Case €49/92Commission v. Anic PartecipaziofCLI:EU:C:1999:356, para2l.

14%Case (08/2008 T-Mobile Netherlands NV v. Raad van bestuur van de Nederlandse
MededingingsautoriteitECLI:EU:C:2009:343, para. 62.

144 Case T 202/98Tate & Lyle and Others v. Commissj@&CLI:EU:T:2001:185, para. 66.
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according to the received data, except in the situation whereby it clearly states

that it does not want to receive such informafion.

It follows from the above that in order to rebut the mentioned presumption

and avoiding thus liability undikings participating in anticompetitive

meetings have to provide sufficient evidence indicating that it publicly

distances from the discussions held during that me&f®ngdditionally, it

has been pointed out by theto€€Capda hat Oépub
liability it should be interpreted in a narrow mankerlt is less clear,

however, what amounts to an effective 0&6pu
eventually render the undertaking substantiating it not liable for
infringement!*® In this repect, the GC noted that in order for the public

distance defence to be valid the undertaking in question must express in an

unequivocal manner its disagreement making the other participants to believe

that the undertaking has undoubtedly distanced tt&Hurther, inADM the

CJEU upheld the finding of the GC according to which the public distancing

condition is not met in the event that the undertaking in question leaves before

the end of cartel meeting, and thus stated that the undertaking claiming such

a defence should adduce evidence proving that the other participants had

indeed the belief that the undertaking put its participation to af®@nd.

Thus, in order to make the public distancing defence valid, an undertaking is

under an obligation to conwe (i.e. an obligation of result) the other

145 Guidelines on the applicabijitof Article 101 of the Treaty on the Functioning of the
European Union to horizontal mperation agreements, OJ C 11, 14.1.20117 p21p. 62.
(hereinafter Horizontal Guidelines).

146 Case T-12/89Solvay & Cie SA v. CommissioBCLI:EU:T:1992:34, parad9; Joined
Cases €204-5/00Aalborg Portland v. CommissipiECLI:EU:C:2004:6, para. 81.

147 Case T61/99Adriatica di Navigazione v. CommissidaCLI:EU:T:2003:335, para. 135.
1481, Simonsson, (n 66), 126.

149 Case T303/02Westfalen Gassen Nederland v CominissECLI:EU:C:2004:128ara.
84.

150Case ©510/06Archer Daniels Midland v. CommissioBCLI:EU:C:2009:166, para. 120.
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members of a meeting, rather than an obligation of means to make its
intention known to the other membéps. Effectively rebutting the
presumption of infringement based on participation in cartel meetings is an
amost insurmountable obstattérendering thus the presumptiole facto
irrebuttable'>® While reliance on such presumptions is desirable from an
enforcement effectiveness perspective as the interpretation of the notions of
agreement and concerted practe® well as the optut rule of public
distancing pursues deterreft®e it may not be compatible with the
fundamental rights of the defendants. More specifically, reliance on such
presumptions in the process of legal characterisation affects the degree of
proof required to demonstrate competition law infringements as the effect of
the presumptions is question is that it lowers the of the presumptions is
guestion is that it lowers the standard of proof to an extent that may infringe

the fundamental principlef presumption of innocende®

However, although the use of the aforementioned legal instruments to find
infringement might be justified in the case of haote cartels such as the
conducts proscribed in Article 101(1) {@) TFEU, the same may nbe
argued in relation to conducts that sit within the grey zone between the
competitive and anticompetitive behaviour such as information exchzhge.

In the remainder of this article, the potential clash between the condemnation
of information exchange peces and the presumption of innocence will be
analysed. In particular, the article will discuss the interaction between the
principle of culpability and the legal instruments used in the legal

151 A Scordamaglia(n 46), 28.

12D Bailey,6 Publ i cl y Di st anci (2p080MmoddsCerhpktitidn,rVolm a
31, no. 2, pp. 17+203.

153 A, Scordamaglia, (n 46), 28.

1541, Simonsson, (n 66), 124.26.

155 A, Scordamaglia, (n 46), 21.

156 7. Fos, (n 108), 83.
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characterisation of information exchange as an infringemantying a

6criminal 6 sanction under Article 101 TFI

4. Presumption of Innocencei A Corrective Principle Ensuring the
OFairé Application of Article 101 TFEU a:

4.1. The Substantive Dimension of the Presumption of InnocendeNulla

Poena Sine Culp@rinciple

Since the entry into force of the Lisbon Treaty, the presumption of innocence
has gained the status of a fundamental value constitutionally protected in the
EU legal order being enshrined in the Charter of Fundamental Rt
settled caséaw recognising the presumption of innocence amongst the
fundamental principles of EU law. Therefore Hiils the CJEU referring to
Article 6(2) ECHR stated that the Community legal order sanctions and
protects the fundamental right b@ presumed innocent within the realm of
competition lawt>8In E.ON the Court admitted that the benefit of doubt (i.e.

in dubio pro regprinciple) must be interpreted in favour of the accused, and
that the presumption of innocence, as enshrined in Ardg@) CFR
represents a general principle of EU law applicable to competition law

proceedingd>®

Traditionally, the presumption of innocence has been considered as a
procedural law principle with importance for the protection of the rights of
defence, th allocation of the burden of proof and the standard of pf8of.

The presumption of innocence concerns only the evidentiary rules and thus it

157 See Article 48 CFR.

18Case C HulLvIThmndssiqrECLI:EU:C:1999:358, gras. 149150.

159 Case G89/11E.ON Energie v. CommissipECLI:EU:C:2012:738, paras. 7/3.
160 M. Bronckers and A. Vallery, (n 50), 546.
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has no value regarding the definitional elements of an offéhttowever,

some commentators moved beyond the @docal function of the
presumption of innocence recognising its impact at a substantive law level as
well. Thus, it has been argued that whether an offence is technically defined
in such way that does not ensuredhariori innocence of the defendant unti

its guilt is proven, then the offence breaches the presumption of inndéénce.
Hence, the authors state that the presumption of innocence is not only
concerned with the procedural protection of the defendant but it has also

impact on the substantive daifion of the criminal offencé®®

Moreover, there is a blurred distinction between the rules on evidence and the
definitional elements of an offence and thus the existence of such impact
cannot be rule out priori.*®* In determining the impact upon teéminal

law institutions (i.e. offence), some importance has been attributed to the

meaning of the notion of d&édinnocencebod.

its technical sense as an essential constitutive element of a criminal law
offence (i.emers reg.'% This leads to the issue of whether it is possible for
the legislator to define criminal law offences containing only an objective
element (i.eactus reuy but without an account of the subjective element
among the definitional elements of thHiéence®

The casdaw of the ECtHR touched upon this issue Salabiakucase,

whereby the Court assessed the right of the Contracting States to condemn a

T h ¢

161 F, Castilode la Torre Evi dence, Proof and Ju@008)i al Review

World Competition 32, no. 4,06-578, 507.

162/, Tadros and S. Tiernep, The Presumption of I nnogence
(2004) Modern Law Review, Vol. 67, No. 3, pp. 4824, 413.
163jhid.

164 M. Bronckers and A. Vallery, (n 50), 561.

1653, TrechselHuman Rights il€riminal Proceedings(Oxford University Press 2005), 156
157.

166 jbid.
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conduct regardless the state of mind (i.e. criminal intent or negligence) of the
defendanvis-a-visthe conduct and its consequent&doreover, the Court
noted that Article 6 ECHR allows the domestic criminal legislation to adopt
presumptions of fact diaw the effect of which is that the prosecution is
absolved from the duty to prove all the elements of an offence. However, the
Court stated that such presumptions exist within certain reasonable limits
taking due account of the importance of the valuegated by the criminal
norm and respect the rights of defeA® hus, it would seem that the ECtHR
founds that the existence of the strict liability (i.e. liability without fault or
responsabilité sans faytes compatible with the Convention. Howevérrete

is a visible shift in the cadaw of the ECtHR towards the recognition of the
principle of culpability (i.enulla poena sine culpaas a fundamental right
protected by the Conventidf® It would be entirely arbitrary and
disproportionate to condemaefendants for conducts committed without
blame, and thus as general principle tiobéla poena sine culpeule must be
recognised as a fundamental right of which infringements should be

considered violations of the presumption of innocente.

In relationto the recognition of theulla poena sine culpgarinciple in the EU

legal order, it should be mentioned that even though the Court did not address
the said principle in detail, its existence in EU law could be inferred from the
Co ur t dasv.!*Fiasstyein Mazeinathe CJEU referred to the principle of

nulla poena sine culpas being a guaranteé? 6typical

167 ECtHR Application No. 10519/83alabiaku v. Francepara. 27.

168 ECtHR, Application No. 37334/08. v. United Kingdompara. 26.

169 G, PanebiancaT he O Nul | a Po e n ale i theEurogean|CpuatdCaser i nci p
Law: The Perspective of the Italian Criminal Lawm S. RuggeriHuman Rights in European

Criminal Law (eds.), (Springer International Publishing 2015), pp78856 and footnote

30.

1703, Trechsel, (n 166), 158.

171 QOpinion AG Kokott in Case &81/11 Schenker and Others v. Commission
ECLI:EU:C:2013:126, para. 41.

172 Case C137/85Mazeina v. BALMECLI:EU:C:1987:493, para. 14.
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Secondly, its recognition could be inferred from the reasoning of the Court in
Kasere] whereby the Court analysed the compatibildy a penalty
comprising in the loss of security with the said princigfelhus, the Court
noted that the penalty in question would infringe the aforementioned principle
only if it is criminal in nature, and went on to analyse whether this was the

case onot1™

After stating that the loss of security does not constitute a penalty of a criminal
nature, it concluded consequently that the principleutia poena sine culpa

is not applicable to the penalty in the case at Ratitdlwould seem thus that

the said prigiple is applicable in relation to competition law penalties given
their criminal law naturé’® In this context, it is worth recalling the argument
made by Advocate General Lenz in its opiniovan der Tasase, whereby

it noted that culpability in relan to the conduct is an essential requirement
of criminal law liability, and that according to tihella poena sine culpas

a general principle of law the existence of personal fault constitutes an
essential precondition of criminal law liability’ Thirdly, in its opinion in
Michaeler, Advocate General Colomo took the view that the principle of
culpability constitutes a legislative construct applicable not only criminal but
also to administrative penaltig$®

Finally, with respect to the legal souragdghe principle ofulla poena sine
culpa, it should be recalled the argument made by Advocate General Kokott
in her opinion inSchenkecase in which it analysed whether an error of law

173 Case €210/00Kaserei Champignon Hofmeister GmbH v. Hauptzollamt HamBargs
ECLI:EU:C:2002:440

174ibid. para. 35.

175ibid. para. 44.

176 See Section 2.1.

177 Opinion of AG Lenz in Case-C41/93Van der TasECLI:EU:C:1992:260, para. 11.

178 Opinion of AG Colomo in Joined Cases56-6/07 Michaeler and Others v. Amt flr
sozialenArbeitsschutz and Autonome Provinz BeZe@LI:EU:C:2008:42, para. 56.
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as to the wrongfulness of an act could be invoked to evade {dflit
Therefore, after acknowledging the criminal nature of antitrust penalties, it
went on to state that in competition law account must be taken of some
general principles derived from criminal law and which ultimately constitutes
guarantees of each exaste is required by the rule of law (such as the
principle of culpability)!®® Moreover, it argued citing the opinion of
Advocate General Van Gerven@harlton'! that thenulla poena sine culpa
principle constitutes a fundamental right common to the datistal
traditions of the Member Stat&¥. Finally, it has concluded that the
normative source of the principle is implicitly represented by the presumption
of innocence as enshrined in Article 48(1) CFR and Article 6(2) ECHR noting
that ultimately the sd provisions could be regarded as constituting a
particular application of the principle of culpability at the procedural law
level 18 1t follows from the above that the existence of tiudla poena sine
culpaas fundamental principle in the EU legal ardestructing ultimately

the definitional process of the offences @bstractg as well as their

applicationin concreto

The clash between the presumption of innocence and the ensuing principle of
culpability with certain dogmas developed by the Comsimaisand endorsed

by the EU judicature in the application of Article 101 TFEU remains to be
explored. This will be done in relation to the finding of infringement in the
case of conducts that sit at the borderline between what is permitted or
prohibited (eg. information exchange) which, as it will be explained below,

179 Opinion of AG Kokott, (n 172). Sealso, ®ction V. A.

180jhid. para. 40.

181 QOpinion of AG Van Gerven in Case -116/92 Charlton and Others.
ECLI:EU:C:1993:357, para. 18.

182 Qpinion of AG Kokott, (n 172), para. 41.

183ibid.
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fails to take due account of the principle of culpability ultimately infringing

the presumption of innocence.

4.2.The Application of Article 101 TFEU to Information Exchange: The

Thin Ice of EU Competition Law

In assessing the law on infringements pertaining in information exchanges on
strategic data (such as prices) between competitors a good starting point is
represented by the Horizontal Cooperation Guidelines. In this respect, the
Guidelines implicitly draw a distinction between information exchange that
forms part of a cartel or facilitate the implementation of a cartel which will
be treated as part of the cartel thereof, and information exchange which forms
a seltstanding infringemenunder Article 101 TFEU (i.e. facilitating
practices)®* The latter form is dealt under the framework of concerted
practices as developed by the chse of the EU judicature. In this
connection, the Guidelines state that exchange of information couldires

a concerted practice when it limits the strategic uncertainty in the market (i.e.
when the information exchanged relates to strategic #&t@herefore, the
Commission concludes that exchanges of strategic information among
competitors constitutes oncert ati on because it restr.i
ability to adopt their market behaviour independently limiting thus their
incentive to compet&® Additionally, it states that when an undertaking
receives strategic data from a competitor, there is aipetson according to
which the undertaking in question accepts the information and it adapts its

market behaviour accordingt§’ Moreover, the Commission treats

184 Horizontal Guidelines, (n 146), para. 59.
185ibid., para. 61.

186 jbid.

187ibid., para. 62.
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information exchange on future prices as a practice having as its object the

restriction of corpetition 188

It follows from these statements that the Commission in establishing whether
an information exchange on prices constitutes an infringement under Article
101 TFEU, it infers from the mere sharing of future prices the existence of
joint conducton the market (i.e. concertation), and it categorise the conduct
thereof as restriction of competition by object (i.e. it presumes
anticompetitive effects). Thus, by using this set of presumptions the
Commission establishes an automatic system of liabilitich infringes the
presumption of innocenc& However, this approach could be traced from

the casdaw of the EU Courts which will be assessed in the following.

Firstly, it should be recalled the reasoning of the CJEWniT whereby it
stated thatthe concept of concerted practice comprises two elements: (i)
concertation between the undertakings, and (ii) subsequent conduct on the
market in accordance with the concertation thereof as well as a relationship
of case and effect between the concentadind the subsequent condti®iAs

it has been mentioned above in the general context of legal characterisation
of cartel infringement$’! the Court established a presumption of causality
between concertation and conduct on the market whereby the unalgrtaki
concerting together and remained active on the market exchanged

information among?®?

However, the findings of the Court have to be analysed according to the

specificities of the case at stake. Thus, it has been argued that the presumption

188ibid., para. 74.

189 M. Bronckers and A. Vallery, (n 50), 559.
190 Case G29/92Anic, (n 146), para. 118.

191 SeeSection 3.2.2.

192 Case G29/92Anic, (n 146), para. 121.
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was establised by the Court inAnic to catch promiscuous forms of
coordination in the presence of evidence of agreement having different
degrees of intensity over a period of tik¥&ln turn this culminated in that in
the case of information exchange between congrstinfringements could

be found just adducing proof of the latt&t.

It has been argued in relation to the presumptions thereof that their use is
legitimate because they are based on common experience and are subject to
rebuttal uporcogentproof adducd by the partie$® In relation to the first
presumption (i.e. concertation based on information exchange), it has been
pointed out that it applies even in the context of an unilateral disclosure of
future prices and that the only available route to réhetpresumption is
through the use of the oeput rule (i.e. public distancing defendéj.As it

has been mentioned earlier in the context of the presumption of cartel
participation, substantiating a public distancing defence is tantamount to
6pr ob dtoil dClhidalso the case for the presumption of causfty.

In this respect, it has been mentioned by the Coublmaythat evidentiary

data showing a reduction in the prices during the concerned period it is not
sufficient to rebut the causalifyesumption as the such data does not prove
that the company in question did not adapt its market behaviour following the
exchange of informatiot?® Thus, it has been argued that the relevant test to

rebut the presumption is not based on the legal test of culpability, but instead

193], Fos, (n 108), 151.

1%4ibid., 154.

185 Opinion of AG Kokott in Case /08 T-Mobile Netherlands v. Raad van bestuur van de

Nederlandse Mededingingsautait, ECLI:EU:C:2009:110, para. 890.
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it results in an economic test according to which the defendant acted in a way

in which the practice would be seriously entined?®

Secondly, as to the categorisation of information exchanges as restrictions of
competition by object, it is worth recalling the reasoning made by the CJEU
in T-Mobile NetherlandsTherefore, the Court noted that an exchange of
information betwen competitors constitutes a restriction of competition by
object whereby the exchange has the ability to remove the uncertainties as to
the conduct of the undertaking concerd@dhis would seem problematic as

the finding of the Court does not necesydidllow the economic literature

on exchange of information according to which there are instances in which

information sharing on future prices does not raise anticompetitive $%ues.

Moreover, the categorisation as by object restriction made by then3sion
contradicts its own policy in relation to exchanges of information as self
standing infringements. Thus, in the Maritime Transport Guidelines the
Commission stated that an information exchange on itself might constitute a
restriction of competitio by effect?®® Moreover, the Court stated that
restrictions of competition by object refer to those types of coordination
which according to the experience by their very nature reveal a sufficient
harm to competition that would not require further analgktheir effects on

the marke£® It would seem thus unreasonable to infer an anticompetitive
object of information exchange given the lack of empirical evidence as to the
universal anticompetitive effects of such practices.

2003, Fos, (n 108), 170 and footnote 529.

201 Case E8/08 T-Mobile, (n 144), para. 43.

202 3, Padilla,The elusive challenge of assessing information sharing arnompetitors
under the competition lawsn Information Exchanges between Competitors under
Competition LawDAF/COMP(2010)37, (OECD 2010), pp. 4345, 437.

203Guidelines on the application of Article 81 of the EC Treaty to maritime transport services,
0J. @45, 26.9.2008, p.-24, para. 43.

204 Case G67/13CB v. CommissiqrEU:C:2014:2204, para. 49 et seq.
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However, what is importandthe present inquiry is that the categorisation of
information exchanges as restrictions of competition by object amplifies the

issues created by the causality presumpfidin this regard, it should be

recalled that according to the Horizontal Guidddirtbe possibility of an

exemption under Article 101(3) it seem highly unlikely in the case of
exchange of information on future pric&8.Also, it has been argued that
participation in concertation having an
liabili t yd6 i nfringement as there is little
showing lack of actual effect8’ Moreover, the caskaw of the Courts stated

that in determining the anticompetitive object the subjective intention of the

parties does not constte an essential requireméfft Accordingly, the EU

Courts adopt an objective test in analysing whether a restriction is

anticompetitive by object which in turn attach no importance to neither the

r

partiesdo real intenti cfThisintuniedlstdo r degr ee

the conclusion that the presumption of innocence should correct the
application of the presumption of effects only to those practices of which
anticompetitive effects are demonstrated by compelling economic and

empirical evidencé®

To sum up, in order to condemn infringements of competition in the case of
information exchanges the Court has developed a legal framework based on
a set of legal instruments that potentially infringe the presumption of
innocence at both procedural and sabsal level. Firstly, from a procedural

law perspective, by equalling the mere sharing of information with

205M. Bronckers and A. Vallery, (n 50), 566.

206 Horizontal Guidelines, (n 146), para. 74.

207 A, Scordamagliarousis, (n 27), 234.
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concertation and then by establishing a presumption of causality in
connection with the categorisation of information exchange as a by object
restiction the Commission shifts the burden of proof to an unreasonable

level 211

Secondly, at a substantive level, the causality presumption is inconsistent with
the principle of fault!? In this regard, it has been pointed out that the
presumption is basezh the assumption that undertakings are rational agents
implying that they will adapt their behaviour according to the information
they gather choosing thus to abide or to distance itself from the practice
envisaged by its competitots$s Moreover, whether a company leads its
competitors to believe that it had accepted the terms of their anticompetitive
arrangement, this gives the competitors an incentive to pursue the
anticompetitive practicé* Consequently, in order to separate itsefif the
information received unintentionally the undertaking in question necessarily
needs to make its rivals know that it does not pursue the same anticompetitive
aim 2% Nonetheless, it should be mentioned that theooptrule has been
required in the aatext of cartels upon evidence of parallel behavfétifhus,

it could be argued that the presumption is tailored on an economic test
comprising those actions taken by the party which are capable of destabilising
the cartel as it seems almost insurmourébt the defendant to prove that it

did not take into account the information unwillingly receig&d.

211ibid.564.
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4.3.The Sufficient Degree of Culpability to Legitimise the Imposition of
Competition Law Sanctions

The following subsection aims at tackling tissue regarding the level of
culpability required to impose sanctions for antitrust infringements in the light
of the criminal nature of competition law offences generally, and in particular

cartel offences.

As it has been mentioned above, the retribubiaged justification of criminal
punishment presupposes the observance of two principles, namely culpability
and proportionality!® The former relates to the state of mind of the defendant
vis-a-vis conduct and its consequences, whereas the latter contterns
severity of the sanctions. In this regard, it has been pointed out with reference
to cartel offences should be defined as to consider the blameworthiness of the
offender, and to ensure that the punishment as respond to the unlawful
conduct reflects # principle of proportionality'® Thus, a legitimate
enforcement of criminal antitrust sanctions entails that the mentioned
principles are respected. In the remainder of this subsection, it will be
analysed whether the current EU competition law enforcesystem fully
respects the principle of culpability.

According to Article 23(2) of Regulation 1/2003, a fine can be imposed when
undertakings commit infringement either with intention or negligence. At the
outset, the system employed by the implementegglation seems to respect

the requirement of culpability. The relevant test for intention to be find is that

the undertaking 6écould not have been una

218p, Whelan(n 6), 85.
295, Braump Taki ng a Chance 8(R01P)éNew JBuenal Gf&urdpeah Cr i me
Criminal Law 3(2) 112, 113.
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restri ct i n?ltfollows that fori ah undertafing to lsensidered

that it acts intentionally a certain level of awarenesdsa-vis the
consequences (i.e. dangerousness) of its corthaat.offender is considered

to act negligently whereby it fails to foresee the results of his conduct in a
situation in whicha normally informed and diligent person could not fail to
foresee the results theredf. At the outset, it seems that the EU antitrust
enforcement system when fines are imposed requires the observance of the

of fenderdéds responsibility.

However, it has beementioned that it cannot be argued that the system
establishes a sufficient degree of fault to enable it to impose sanctions of a
criminal nature as it punishes negligent condétin this regard, it has been
argued that in order to constitute a crinhioéfence the unlawful conduct
should be committed with criminal intent and not with negligeéfte.
Similarly, under the US regime, intent constitutes an essential requirement to
establish criminal liability’?® Thus, in a rule of reason case, the US Supreme
Court established that the fault requirement is sufficient if it is represented
either by an intention to cause unlawful results or at least knowledge that the
actual unl awf ul consequenc®Aalso,df the con
Australia the requiredalilt elements are intention or knowledge/beiféf.
Thus, from this perspective the current system in EU fails to provide for a

sufficient degree of culpability.

220 Case TF143/89Ferriere Nord v. Commissigie CLI:EU:T:1995:64 para. 41.

2217, Fos, (n 108), 194.

222 Case G26/75GM v. CommissiognECLI:EU:C:1975:150, para. 1389.

223p, Whelan, (n 6), 87.

243, Wils,61s Criminalization of EU (2005 mforlt i t i on Law
Competition, Vol. 28, No.2.

225United States v. US Gypsum.Gb978) 438 US 422, par435.

226ipid., paras. 444146.

227 C, BeatonWells and B. Fisséiustralian Cartel Regulation: Law, policy and practice in

an international contexi{Cambridge University Press 2011), 137.
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Nonetheless, there may be instances where the intention test as developed the
CJEU fails to onsider properly the degree of culpability necessary to impose
sanction of a criminal nature. It has been pointed out above that in order to
punish the intention to pursue a certain behaviour it must exist some degree
of knowledge as to the dangerous cepmmces of the condue® In this
respect, in the context of condemnations of information exchanges as
restrictions by object it seems unreasonably to infer an intention to commit
the infringement. Firstly, given the lack of clarity regarding the potential
effects of information exchanges it would seem unproportionate to punish a
conduct which is not clearly anticompetiti¢®.Secondly, it does not fully
respect the principle of culpability. Since the law on information exchanges
does not provide for a sugfent clear rules to be followed, the offender does
not have sufficient knowledge of the rule which in turn affects its willingness

to violate such a rul&®

Thus, it would be appropriate that the Commission and the Courts assess these
issuesclosely in future and provide for a clearer legal framework that would
not clash with the culpability principle which ultimately stems from the rule

of law.

5. Conclusion

This article has assessed whether the EU competition law raises concerns as
to the legitimacy of the system designed to ensure its enforcement. In doing
so, it analysed whether the current system sets a fair balance between two
fundamental yet diverging interests: effectiveness and protection of

fundamental rights. The approach follavessentially consisted in a gradual

2283, Fos, (n 108), 194.
229 M. Bronckers and A. Vallery, (n 50366.
2303, Fos, (n 108), 131.
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shift from the broad perspective of enforcement policy towards the narrower

field of the legal mechanisms applying the policy.

Firstly, it has been analysed the theoretical foundations underpinning the
sanctioning sytem which is based on a mixed approach of the theories of
deterrence and retribution. In this regard, it has been argued that in the last
two decades the Commission and the Courts pursued a more detbasede
policy in order to increase the effectiveses the enforcement efforts leading

to an inherent disequilibria in the system. This in turn translated into a policy
which fails to set a fair balance between effectiveness and protection of

fundamental rights.

Secondly, the focus has shifted to theaete legal mechanisms developed

to ensure the enforcement of competition rules. It has been mentioned that the
deficiencies stem from the fact that the current system has developed in way
in which it has not been thought initially, namely a criminal 8anig
system. As such, it has been argued that Article 101 TFEU is a general
principle rather than a clearly defined rule. This in turn points towards the
inadequacy as to imposing fines based on the application of such general
principle. Moreover, themplementing regulation has failed to develop a
proper legal framework allowing for imposition of criminal sanctions in
accordance with the basic principles stemming from the rule of law (i.e.

legality, certainty and responsibility).

Thirdly, it has beenllustrated that the Courts interpretation of the notions of
agreement, concerted practice and restriction of competition by object is
based on deterrence with a minimal consideration for retributivist concepts
such as culpability. As such, in finding infgements the Courts rely on as

series of legal instruments which potentially infringe the presumption of
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innocence. This became more obvious in the context of the characterisation
of cartels and information exchanges as st@ode infringements. This

paricular scenario creates tensions with the presumption of innocence at both
procedural (i.e. burden and standard of proof) and substantive level (i.e.

principle of fault).

Finally, it has been tackled the issue regarding thel lef culpability that
ensures legitimacy in imposing sanctions of a criminal nature. In this context,
it has been argued that it may be room for improvement regarding the degree
of blame required to impose criminal sanctions. A comparative approach has
been carried out to illustrate how two jurisdictions which have formally
criminalised competition law offence dealt with the culpability requirement.
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NATIONAL COURTS and MULTILEVEL ENFORCEMENT:
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Zlatina Georgieva*

This paper, using literature on the evolution of EU administrative

governance, surveys and explains reactions of national caurtsuropean
Commissiorissued soft law in the decentralized competition enforcement

regi me. Whil e soft l aw in competition p
decentralizatioh exposed the field to the dynamics of rlelel

governancé, which gave a cendl role to said instruments in securing the

consistent enforcement of the miatyered regime. This paper empirically

ascertains the workings of European Commissssaed competition soft law

in national courts and shows more is needed to achieve theistemt

enforcement through soft means envisioned by the European Commission.
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1. Introduction

In the not so distant 2009, Maher pointed out that decentralized EU

competition enforcement contains conflicting mandates, whereby, on the one

hand, O6there is an emphasis on procedur al
and acr oss2whientt He¢i staimendd me the regi me g
law solutions that, although functional and often effective, have an uncertain

| e gal “3he¢ also aclnowbedged that the observed dichotomy underpins

the tension between 06di dyandeormativity and gene.
that i s a char ac t°@hisidsatity icalsodt thd careofi n gener
the phenomenon of competitisoft lawthat forms the main research interest

of this contribution. Therefore, the question this paper explores is whether

consistency and the certainty requirement that the European Commission
(Commission pairs it wittf are advanced or hindered $yft law instruments

now proliferating in the competition domain.

Answers to this quandary are to be obtained on the basa&mnpfrical
observations derived from a previously generated sample of 112 national
judgments$ that engage with Commissiéssued competition soft laThe

3. Maher, O6Functi onal amaritifianrinstautionsvtee CBsel egati on t
of the European Competition Networkdéd (2009) 7 Cor
4ibid.

S ibid.
6 Paragraph 22 of Regulation 1/2003, talks about certainty anolronit§ (not consistency).
I nsofar as uniformity is defined as O6determinist,]

argued that the Commission attributes the same m
86 of the White Paper on Modernization of Biges Impémenting Articles 85 and 86 of the

EC Treaty, [1999] OJ C 132/01. In this sense, the terms uniformity and consistency as

employed by the Commission are synonyms. See W. S&ldberence in EU Competition

Law (OUP, 2016).

7Z.Georgieva, 6The Judici al Reception of Competiti
UKd (2016) 12(1) European GCewmpegiietviaonofompedal i b
Law in FrenchandGerman CourtsaCh al | enge f or Online Jales Bans O

Maastricht Journal dEuropean and Comparative Law, 175.
8 The judgments are derived from the following influential EU jurisdictions: France,
Germany, the UK and the Netherlands.
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judgments identified have arisen in both public and private enforcement
settings. National courts are the objects of this study as they are focal points
of ultimate decisiormaking in the decentralized competition enforcement
regimer it is at the judiciaktage that competition law is given its final shape
and where the ultimate decision as to the (legal) status of supranational soft
law in the national legal setting is made. In particular, the focus of this paper
Is on the extent to which legal effect® attached to supranational soft law

by national courts. To the extent that legal effects are recognized, national
courts could be seen as deviating from th
gearing towards a more flexible engagement with (legalycesu The
ultimate question, thus, is whethérif detectedi such attitude by national
judges undermines certainty and consistendyanr the contrary enhances

them.

This research setup is particularly suited to shed light on the assertion made
by the Commission in its White Paper on Modernization more than 10 years
agoi namely, that soft law instruments in the field of EU competition law are
to further consistency and certainty in the new enforcement Setifier

having established its conclus® on this point, and having ventured to
explain some of the observed outcomes, the current work questions whether
and, and if so which, conditions should apply to national (and EU) courts in

order for them to (better) serve the said principles.

For theexecution of this setup, as a first step, the tensions within the concept
of soft law at the supranational and national levels will be outliBedt{on
2). In Section 3 the empirical sample of relevant national case law is

presented and possible reastursthe observed empirical results are given.

9 Commission White Paper on Modernization of the Rules Implementing #g183 and 86
of the EC Treaty, [1999] OJ C 132/01.
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Section 4in turn, tackles the implications for certainty and consistency of the
presented sample, and takes a normative stance as to the level to which the
observance of certainty and consistency in a dedeefasystem would
impose duties on national and supranational enforcers with regard to their
engagement with Commissigssued soft law.Section 5 shall be the

conclusion.

2. Commissionissued Competition Soft law, Multilevel Governance,
and the Role of the Judiciary

2.1. The tensions within supranational competition soft law

The instruments hereby referred to as supranational (or Commissiaed)

competition soft law fit into the category of administrative guidance that (1)

serves afmterpretative aid to rules already enunciated in hard law and/or (2)

expresses rules by means of which the Commission circumscribes its

decisional discretiort? In the context of decentralization of EU competition

law, soft law instruments were intended by the Commission not just to restrict

its discretion, but to also influence decisimaking by national

administrative authorities and national courts, which redke study of soft

i nstrumentsd possible | egal effects at t|

In this context, it is important to note that the Commission does not always
stay within the limits prescribed by hard law when issuing its adminisrativ

soft law. In particular, the institution has made use of soft law to introduce a

Senden categorizes these administrative instrume
See L. Sendergoft Law in European Community Law: its Relationship to Legis|&huwif

Legal Publishers, 21B),143159. Senden believes that most competition soft law cannot be

seen as either purely interpretative or purely decisibnelually it is a mix of the two. See

also V. Korah/ntellectual Property Rights and the EC Competition Rt Publishing,

2006), 2324.
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6more economicd reading of EWThsompetitior
is visible in the content of, for instance, the Article 101(3) Guidelines (the

101(3) Guideliney which were introduced in the aftermath of

decentralization and which contain several novel additions to the existing

status quo at the tinté This practice is even more obvious in the Article 102

Guidance Paper (th@uidance Papey, which deviated fronestablished hard

law so much so that it was presented as a document enunciating prospective
6enforcement prioritieso, i nstead of c
delineating the Commissionds view on the
can thus be arguedhat the Guidance Paper, although undoubtedly

interpretative contenvisel® is not to produce the legal effects attributed to

other administrative soft instruments issued in the field due to its form

namely, one cannot speak of a d@iiding effect orthe issuing institution

since administrative authorities are generally not to be bound by their

enforcement prioritie?

As argued by Pace, the only way in which the Guidance Paper can become
binding on the Commission and indirectly bind natieleakl enforcers, is if

the Commission follows it in its enforcement decisions, which will in turn
have to be observed at the national level by virtue of Article 16 of Regulation
1/2003%° However, as will be shown in Section 3.2, the Commission has so

far met rsistance in gearing the enforcement of Article 102 in the direction

LEBer rloddut iol i sation de |l a Soft Law comme M®t hode
de | a Co (@b 638 Ravueeldd Uni on Eur ope®ne, 288.

2p, Lugard & L. Ha n ¢ MHeney, | Shrunk the Article! A Critical Assement of the

Commi ssionds Notice on A20Q04) 25 EwopdarlGoRpetitianf t he EC T
Law Review.

13G. Monti, 'Article 82 EC: What Future for the Effedased Approach?' (2010) 1 Journal

of European Competition Law and Practice, 2. 8oL . F . Pace, 6The 1 talian
Tackling the Abuse of Domi nant Position and the
Guidance: not a Notice biUbeal @pmmuonbtaThen€Gommi Ba

Guidance o Article 102(Edward Elgar, 2011).
14 Judgment of 18 September 1992itomec v Commissiof;24/90, ECLI:EU:T:1992:97.
15 Pace (n 18
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envisioned by the Guidance Paper. A reason for this can be the Guidance
Paperds status of prostepesdntviealelny oa c@ we al
instrument in the pool of administred guidelines issued by the Commission.

The bottornline is that adding novel elements to the interpretation of already

existing law poses a problem from a rule of law perspective, undermining the

same principle of certainty that soft law is supposed uxthér. This

dichotomy is also reflected in the refusal of the Court of Justice of the

European Union QJEU) to engage with such instruments. As Senden

testifies in her survey of the usage of soft law in various EU law domains,

Owhen a s of tsabkubjectivaioterprepation sf €ammunity law

[ €] the Court is not WwPYeldgaingrecenb t ake it
schol arly and practitioner 6s account s 0
supranational competition soft law paint a different pictir@ntthe one

detected in CJEU judgments by Senden. For instance, Schroeder observes that

6gui delines are needed for predictabil it
guidelines even where these have no legal value other than binding the

authority that issued éhm*’ How can this discrepancy be accounted for? The

answer could lie in the different institutional setup of EU poliéfes.

Certain EU domains are organized on the basis of concrete legislative
mandates, with delegation of powers strictly delineated in appropriate
legislative instruments. While EU action in such domains derives its strength
from the principle of legality, in ber fieldsi where mandates are broad and

discretion is significant EU action gets its strength from considerations of

16 Senden (11.0), at 477.

YD.S ¢ h r o Nadnmtive and Institutional Limitationet a Mor e Econiomi ¢ Approac
Drex| et al. (eds.)Competition Policy And The Economic Approach: Foundations And
Limitations(Edward Elgar2011), s. 283.

18 3. Poulle, Réflexion sur le Droit Souple et le Gouvernement d'Entreffki$tarmattan /

Entreprises et management / Les Intégrales, 2011), 59.
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effectivenes® and fairness that are reflected by procedural rule of law

guarantee$’ This reasoning will be explained below.

Thefirst account described above, espousing the CJEU attitude to soft law, is

based on the idea that soft law can be engaged with by courts when issued on

the basis of legislative delegation under a concrete mandate in accordance

with the principle of legalit (t he 61 e gi Bldwaverjinthe model 6) .
context of EU competition law, where hard law rules are deliberately-open

ended and leave the Commission (and other enforcers) broad discretion in the

field, determining what lies within or without the lawinless it is an obvious

deviation as the Guidance Papers a challenge. In this line of thinking,

Larouche argues that competition enforcement is validated not by the
workings of the Ol egislati ve-caleddel 6, but
6adj wai anattdNecording to this model, the Commission, issuing its

decisions under a broad legislative mandate, is also subject to 1) the
observance of procedural guarantees, 2) the obligation to set out reasons and

3) the possibility of judicial review.

In this sense, it could be argued that insofar as soft law concerning the
Commission policy discretion and the way it views the law is indirectly
subject to control on the basis of the procedural rule of law guarantees
enumerated above, it does not podbraat to rule of law values. However,
how does this assertion play out under an enforcement model where the
Commission is not the sole enforcer of EU Competition Law, and where

national courts and authorities are supposed to cater for consistemdEU

Vibid., 61.

20Maher (n2), 420.

220n the legality principle, see C. van Dam, 6éDe LT
Soft Law: i n Strijd me t de N & d\etheflaads d s e Legal i

Administrative Law Library, S.1.
22 p, Larouche,Competition Law and Regulation in European Telecommunicafidas
Publishing, 2000), 119.
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application under generally phrased substantive legal provisions set at the
supranational level? In the sections that follow, this question will be explored
further and the implications its answer has for the principles of certainty and
consistency will beoutlined. Suffice to say that decentralization obfuscated
enforcement, where the legal effects of supranational competition soft law for
national actors are now subject to the vicissitudes of #awél governance
interactions. Therefore, in order to seyvthe legal effects of supranational
soft law in national courts, it is only appropriate to apply a theory embedded

in multi-level governance literature.

2.2. A multi-level governance perspective

Foll owing Maher 6s def i ntoddasdhediffusioo o ver nanc e
and fragmentation of governmental arrangements, which in this context is

exemplified bythe mukl evel governance?®lasuchlact ures of
setup, traditional law and nebinding soft law coexist on the basis of

interactionsf amously dubbed the O6hybridityéo, 0
thesis by de Burca and ScétThe idea behind this theory can be summed

up as follows: the hybridity thesis presupposes coexistence between law and

governance processes and instruments, thehgmis assumes their mutual

exclusion, and the transformation scenario hypothesizes that law and

governance mutually influence and shape one another, with no clear

boundaries between the two being acknowledged.

2|, MaherrRegul ati on and Modes of Governance in EC Co
Enforcement®(2007) 31(6) Fordham International Law Journal, 1713.
#%G. de Burca and J. Scott, ONew Governance, Law

and J. Scott (eds.l,aw and New Governance in the EU and the(BSsays in European
Law) (Hart Publishing, 2006).
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As KorkeaAho testifies, this theoreticdtamework also neatly depicts the
ways in which courts engadeor fail to engagd with new governance
processes, the issuing of soft law being such a préeeSs the one hand,

the gap thesis would reflect a formalist judicial attitude to soft law, etdyer
courts see themselves as interpreters of hard legal rules only, the aim being to
either (1) lay out and enforce rights and obligations, or (2) provide doctrinal
elaborations and clarifications, or (3) settle dispét€mn the other handhoth

the hybrdity and transformation thesis would signal a flexible judicial
approach and courts willing to accommodate new governance processes in
judicial practice?’ On the basis of these insights, the current paper envisions
four possible reactions of nationalurts to supranational competition soft

law.

A rejection scenario that depicts a formalist judiciary pursuant to the gap
thesis can be envisioned when courts explicitly refuse to engage with the
contents of a soft law instrument. The argument that woeallginen in such
a case (if at all) would be that the court does not interpretbmating

provisions (noraw).

A recognition category, depicting a more flexddgiented judiciary, would
conversely encompass all instances where the court explicitly engadt

law in its reasoning this engagement can constitute either agreement or
disagreement with the contents of a soft law instrument. Pursuant to a
hybridity thesis, this would likely happen through invocation of soft law

together with hard law. It iglso possible that judicial interpretation happens

25 E, Korkeaaho,Adjudicating New Governance: Delibenati Democracy in the European
Union (Routledge, 2015), 121.

%G. Shaffer HRardWM. Soflaw: Alematives, Gomplements and Antagonists
in I nternati ona%4 M@BresowtawRevieve 848.( 201 0)

27 A theoretical approach to positively accommodate new governance in courts is developed
in J. Scot t Caunisdas GatalystS:t Riinking thedJudicial Role in New

Go v e r n(2006% 18 Golumbia Journal of European Law, 565.
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through the usage of general principles of law as argued in a previous work
of this author®

The possibilities for indirect judicial recognition (persuasion) and indirect
rejection (neglect) aralso hypothesized. Persuasion is defined as the case
where a court might not be explicitly citing a soft law instrument in its
judgment, but the wording used therein closely resembles the one used in the
soft law instrument. Neglect, on the other handetected where the soft law
instrument is ignored even if invoked in an argument made by the parties to

the dispute.

In light of these theoretical insights, the paper now proceeds to examine the
empirical sample of national judgments that engage withasagtional
competition soft law. The section will first offer a general discussion of the
empirical results and then proceed to examine them in light of the gap,
hybridity and transformation framework presented above. Since, for practical
reasons, the fulample of judgments cannot be presented in detail, only select
cases illustrative of particular important empirical observations will be
discussed. The complete sample will, in turn, be presented in the form of
graphs in Annex |.

3. National Judicial Treatment of Supranational Competition Soft Law

3.1. General Findings of the Empirical Inquiry: Results and Possible
Explanations

The empirical dataset gathered consists of 112 national public and private

enforcement competition cases of the judiciarésseveral leading EU

2B7.Geor gi e wdicial Récgptian of Competition Soft Law in the Netherlands and the
UKS® ) n 7
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jurisdictions- France, Germany, the UK and the Netherlafidghe sample

was derived through opting for an exhaustive examination of national judicial
engagement with a selection of the numerous soft law instruments issued by
the Conmission in the field® The search for judgments was performed on
the basis of key terms, consisting of the title of each respective instrument
translated into the target language, and several variations tfereof.
Additionally, for exhaustiveness purpostee search was performed through
crosschecking on several national (public and private) case law dataBases.

The empirical data presented in Table 1 below suggests that the
overwhelming majority of judicial recognition of soft law happens with
regardto the Guidelines on Vertical Restraints (t¥ertical Guidelines,
which are also the most cited supranational competition soft instrument in the
courts of the jurisdictions under observation. Slightly more than 60 per cent
of all judicial soft law refeneces are references to the said guidelines. France
has a particularly strong contribution to this high total as 77 per cent of the

judgments that mention substantive supranational competition soft law in that

2 France, Germany and the UK were chosen for comparative empirical analysis because they

are Oparentd jurisdictions withiintroducddey t er mi nol og
the seminal work of Zweigert and KotgeeK. Zweigert and H. KétzAn Introduction to

Comparative Law(translator Tony Weir ed., Clarendon Press, 1998). The Netherlands, on

the other hand, besides being a founding EU Member State like France and Y; é&rakso

often seen as a good case study because it O6usual
its larger nei ghbor.déVisseRNetworkbasad SovermahceieEC | dea, see
Law (Hart Publishing, 2009), 7.

30 Only those guidelines that contain the substantive principles for assessment- of anti

competitive practices under Articles 101 and 102 TFEU are taken into account. These are:

the Vertical (Agreements) Guidelines (2010/C 130/01), the Horizontal (Agregment

Guidelines (2011/C 11/01), the Technology Transfer Guidelines (2014/C 89/03), the (Article

102) Guidance Paper (2009/C 45/02) and the Article 101(3) Guidelines (2004/C 101/08). All

soft law in the field can be consulted through the website of the Coromidsuropean

Commission Antitrust Legislation, available at
<http://ec.europa.eu/competition/antitrust/legislation/legislation/ktml

31 The variations included partisearches with just a few of the words in the title (instead of

the entire title) used as search terms.

32For France: Legifrance, Lamyline, Lextenso; for Germany: BeckOnline, Openjur; for the

UK: Westlaw UK, Bailii.org; for the Netherlands: Kluwer, Rechesgt.nl.
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country deal with the Vertical Guidelines. Bgrtrast, the Guidance Paper
receives the lowest amount of referericasmere seven per cénand is also

often either rejected or neglected by the national judicidti®sher two soft
instruments under observation in this stiidihe Guidelines on Harontal
Cooperation Agreements (thdorizontal Guideline3 and the 101(3)
Guidelines are engaged with sparingly (they comprise 15 and 11 per cent of
the total cases, respectively). As to the judicial attitudes towards the latter two
instruments, it is iteresting to observe that, while the Horizontal Guidelines
have received their fair share of judicial rejection and neglect, the 101(3)
Guidelines seem to be subiject to judicial recognition only. The same is true
for the Technology Transfer Guidelines (thech Transfer Guidelinesi
although they were mentioned in merely nine cases, possibly due to their very
specific subject mattéf, they were endorsed judicially on nearly all of these

instances. These matters will be addressed further in the Sectiosl @2

33While it is true that the Guidance Paper constitutes mere enforcement priorities for future

case selection on the side of the Commission and
discretion, this might not be the main reason why courts hesitaingage with its provisions.

A more likely explanation would be the obvious contradiction between the contents of the

Guidance Paper and current case law in the dominance arena. In that respect, scholars submit

that the Guidance Paper is an attempth®y Commission at changing the law as it stands

under Article 102, which is of course going to be resisted by courts. In that respdct, see

Ortiz Blanco and A. Lamadrid de P aBaseo, OExpert
Assessments in CompetitionL&va s es d® i n J. Der e nThekRolaoftie M. Mer ol a
Court of Justice of the European Union in Competition Law CéBasylant, 6th Annual

GCLC Conference), 30812.

340. StefanSoft Law in Court. Competition Law, State Aid and the Coudusfice of the

European Union(Kluwer Law International, 2012). Section 3.04 in particular shows that

more topically specific soft instruments tend to be cited less in supranational courts.
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Table 1. Total soft law references per type of instrument

Overall, Table 1 reveals that especially with regard to the Vertical
Guidelines, the Technology Transfer Guidelines and the 101(3) Guidelines
there is significantconvergence as to the total instances of judicial
recognition, which is a positive outcome from the perspective of consistency
and certainty. However, it is also notable that the same soft law instruments
are not at all times treated similarly. While it feue that complete
convergence is untenabfé, contradictory treatment of the same soft law
instrument for instance rejection and recognitiotinat could in the end lead

to contradictory decisions on the same subject matter is hereby seen as
problemaic from the perspective of certainty and consistency. This
understanding is also the benchmark by which to assess whether the empirical
sample contributes to, or detracts from, the principles of consistency and
certainty. In that regard, it must be obselrtieat a specific instrument in the
empirical samplei the Guidance Papédr stands out as posing serious

challenges. Specific provisions of the Vertical Guidelines, dealing with bans

®The same approach is adopt e dastinyleghl sotutionsc he. See P.
and the comparability of EU and US experiencesbob,
Antitrust and Regulation in the EU and US: Legal and Economic Perspe(dikekenham:

Edward Elgar, 2009).
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on online sales via platforms, are also contributing to clashing judicial
interpretations between France and Germany and within Germany itself.
While these points will be elaborated on in the following section, at the outset

a couple of general remarks are in order with regard to the empirical results.

An initial intuition for the sample of judgments was that, in comparison with
privately initiated disputes, competition judicial review cases would contain

a lot more references to supranational soft law because there is evidence that
National CompetitionAuthorities do rely on these instruments in their
enforcement practicé® It was initially reasoned, therefore, that is was highly
likely that references to supranational soft law also figured prominently in
judicial review cases. While such instanceseniadeed detected, they were
significantly fewer than the cases in which civil courts engaged with the
contents of Commissieissued competition soft law. As Table 2 suggests,
references to the selected competition soft law instruments for this study are
significantly more numerous in a private enforcement context. This finding is
likely to simply reflect the higher total number of private enforcement
decisions (visxvis public enforcement ones) in the jurisdictions under
observatior?’ In contrast to th@004status quavhen the Ashurst study found
competition private enforcement in the

under de v &privagemations have indeed been stimulated by national

36 M. de Visser (n 9), 260 at fn. 232see also AKa |l | mayer , o6Di e Bindungswirk
Kommissionsmitteilungen im EWettbewerbsrecht Mehr Rechtssicherheit durch Soft

Lawb, i n C. Hetaadforderenges An( Stadt.Und Verfassung: Volkerrécht

Europarechti MenschenrechtNomos,2015), 662682; CVi ncent , O6La Force Nor ma
des Communications et Lignes Directrices en Droi
Thibierge et al (ed.).a Force NormativéLGDJ, 2009), 691457.

87 Tallying up the numbers provided by relevantinical gudies, one comes up with a figure

of more than 1500 private enforcement decisions for the 4 jurisdictions in question. The

relevant public enforcement figure is less than 500.

%D. Wael broeck et al ., 6Study on téef Conditi
I nfringement of EC Competition Rul e
<http://ec.europa.eu/competition/antitrust/actionsdamages/comparative_report_clean_en.pd

>

ons
s 0
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and supranational initiatives and have been on the rise in the/gars as

observed in a recent OECD repdit.

90
80
70
60
50
40
30
20
10

PUBLIC ENFORCEMERRIVATE ENFORCEMENT

Table 2. Total public vs. priva
enforcement referenc

Another observation that merits discussion is the fact that a trend can be

detected whereby the soft law instruments subject to this study are almost

exclusively invoked in either specialist or higher iteu This finding is

aligned with previous literatur& which indicates that the higher the instance

of the court dealing with a particular competition dispute, the higher its

willingness and ability to engage with arguments invoking supranational soft

law. The data in Table 3 suggests the same observation applies with regard to

specialist courts.

®Submission of the United
Enf orcement 6, ble
<http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/W
P3/WD(2015)8&docLanguage=En>.
40T, Nowak et al.National Judges as European Union Judges: Knowledge, Experiences and
Attitudes of Lower Court Judges in Germany dhd Netherland (Eleven International
Publishing, 2011).

Ki ngdom,
avail a

60Rel ationship
at
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45 Table 3. Case numbers per
type of court
40
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30
m LOWER COURT
25
20 m SPECIALIST OR HIGH
COURT
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The fact that Germany significantly deviates from the rest of the jurisdictions
under observation is relatively easy to explaim a private enforcement

setting (to which all the German cases marked in red belong), claims are
always initially lodged at the level of district courts, no matter what the value

of the claim is*

Finally, the empirical findings do not support the initial expectation of the
author that judiciaries in civili on the one hand and common law
jurisdictions i on the other hand will significantly deviate in their
engagement with supranational competition soft law (refer to Annex I).
Instead, as explained below, the patterns ia daggest that what matters is
the specific soft law instrument that courts have before them and whether or

not it generally reflects principles already established in hard law.

3.2. Gap, Hybridity and Transformation in National Judicial Discourse

3.2.1. Hybridity

“1GWB, § 87(1).
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When the gap, hybridity and transformation framework is superimposed on
the aggregated results presented above, several conclusions can be drawn.
Firstly, national courts seem to recognize competition soft law by
acknowledging its role aan aid for interpretation of hard law. This-co
existence in judicial discourse is demonstrated by observations where the
Vertical Guidelines were cited together with the Vertical Block Exemption
Regulatiorf? It is also evident in the eight cases in whikh Tech Transfer
Guidelines were endorsed in the context of the provisions of the Technology
Transfer Block Exemption Regulatidi, or when the Horizontal Guidelines

are interpreted together with the Block Exemption Regulations on
Specializatiofft and R&D agreementS.What is important to emphasize in
these scenarios is thaso long as soft law stays within the limits previously
charted out by case law and Commission Regulationgs judicial
recognition is guaranteed. When this is the cadeJas can even be cited

on a -dlsdrmen@ basis (without reference to
IS seen by the court as a shorthand summary of principles already well
established in hard law. This often happens with the 101(3) Guid€lines

42 Commission Regulation No 330/2010 on the on the application of Article 101(3) of the

Treaty on the Functioning of the European Union to categories of vertical agreseand

concered practices [2010] OJ L 102/01.

43Commission Regulation N816/2014 on the application Afticle 101(3) of the Treaty on

the Functioning of the European Union to categories of technology transfer agreements

[2014] OJ L 93/17.

44Commission Regulation Nb218/2010on the application of Article 101(3) of the Treaty

on the Functioning of the European Union to certain categories of specialization

agreementf2010] OJ L 335/43.

45 Commission Regulation Nb217/2010on the application of Article 101(3) of the Treaty

on the Functioning of the European Union to certain categoriesearch and delopment

agreements [2010] OJ L 335/36.

46 Some scholars had (erroneously according to the results of this study) hypothesized that

the unworkability of the Article 101(3) guidelines will lead to stagnation in case law

development at national level; seeBan de Wall e de Ghel cke, O6Moderr
I ncrease Litigation in the National Courts and b
(ed.), Modernization and Enlargement: Two Major Challenges for EC Competition Law
(Interentia, 2004), 14G; seealsoNP et i t , 0The Guidelines on the Ap]
81( 3) EC: A Critical Revi ewb Il EJE Wor ki ng Pa
<http://ssrn.com/abstract=1428558>.


http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:32010R1218
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:32010R1218
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their elaboration on, for example, the cumulative criteria for meeting the

Article 101(3) test’ These types of treatment of soft law confirm the so

called O6hybridity6 hypothesis put forwar
for the supranational EU competitiodomain by Stefaf® It is thus

maintained that the hybridity acknowledged by national courts points to their
recognition of the Commi ssionbs broad m:
policy as expressed in its soft law, while also not losing sight of thddgad

framework that comprises the backbone of the enforcement regime.

Another way for the achievement of hybridity in national judicial discourse
is through general principles of law that can play the role of a hard law
6anchor 6 f eigsuecCanpetiiorssefi lawnThis observation was
empirically ascertained only for one particular general principle of EW law
community loyalty as expressed in Article 4(3) TEU, working together with
the consistency principle enunciated in Article 3 of Regulati2903 and

t he | at t-imagéssat tind natiooal lev@l. That the Article 3

consistency principle is related to the principle of community loyalty is

47T For the indispensability criterion, see C.A. Paris, 13 mar. 2014, RG no. 2013/6@714.

all the 4 conditions assessed through the use of the 101(3) guidelines, see C.A. Paris, 31 jan.
2013, RG no. 2008/23812; OLG Dusseldorf, Beschluss v 13.11.20%:3KA#t 5/09 (V)),
BeckRS 2015, 0353 0OLG Disseldorf, Beschluss v 09.01.2015 (VI Kart 1/14 BA¢ckRS

2015, 03467These guidelines are also used for clarification of distinctions set in stone, such
as the existence of a difference in market power needed forigistabht of breach of Article

101 and 102 TFEU, respectively. In that regard, see Independent Media Support Ltd v Office
of Communications [2008] CAT 13.

48Stefan (n 34), Chapter 5, 1-356.

4% Competition Act 1998, SI 1998, c. 41, s.60 (3), available at
<http://lwww.legislation.gov.uk/ukpga/1998/41/contentdlemorie van toelichting tot de
Mededingingswet van 9 mei 1996, Kamerstuk 24707 nr.3, available at
<https://zoek.officielebekendmakingen.nlA&t7073.htmb. Pursuant to the consistency
obligation of Article 1 of the Dutch Explanatory Memorandum, certain provisions of
supranational hard law instruments (of the VBBRinstance) have been implemented in the
national legal system through Articles 12 and 13 of the Dutch Competition Act
(Mededingingswet). For an explanation, see para. 2.40 of the Batavus decision of the Dutch
Hoge Raad (ECLI:NL:HR:2011:BQ2213); GWB Nde at <http://www.gesetzém-
internet.de/gwb/index.html No similar provision was found in Book 4 of the French
Commercial Code.


https://beck-online.beck.de/Dokument?vpath=bibdata%2Fents%2Fbeckrs%2F2015%2Fcont%2Fbeckrs.2015.03537.htm&pos=0&hlwords=on&lasthit=True
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fents%2Fbeckrs%2F2015%2Fcont%2Fbeckrs.2015.03467.htm&pos=1&hlwords=on&lasthit=True
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fents%2Fbeckrs%2F2015%2Fcont%2Fbeckrs.2015.03467.htm&pos=1&hlwords=on&lasthit=True
http://www.legislation.gov.uk/ukpga/1998/41/contents
https://zoek.officielebekendmakingen.nl/kst-24707-3.html
http://www.gesetze-im-internet.de/gwb/index.html
http://www.gesetze-im-internet.de/gwb/index.html
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suggested by the European Commission itself in the Notice on Cooperation
between the Commission ahttional Courts? This interaction allows the
principle of community loyalty, which cannot create obligations on itsdwn,

to enable the more concrete Article 3 obligation (taken together with parallel
national obligations) to endow national courts wtité ability to engage with

the contents of supranational soft law.

A clarification is hereby in ordér in cases which do not have community
dimension, Article 3 of Regulation 1/2003 does not apply, but supranational
soft law can nevertheless be intetpteby national courts by virtue of the
abovequoted nationalevel (selfimposed) consistency obligations that
mirror the substance of the latter provistdnFor cases with a community
dimension, nationdkevel consistency principles also play a rolamnthoring
Commissiorissued competition soft l&kalthoughi strictly speaking they
should not apply? This phenomenon can be explained by the fact that some
national consistency obligatioinssuch as s.60 of the UK Competition Act

are even more sp#ic than Article 3 of Regulation 1/2003 and thus play a
facilitative role in grounding supranational soft law in national judicial

discourse even in cases where they should not apply.

50 Commission Notice on the amperation between the Comni@s and the courts of the EU
Member States in the application of Articles 81 and 832004] OJ C 101/04.

Slde Visser (n 29), 313.

52This phenomenon can be observed with regard to the usagelddrizental Guidelines

in Germany. See, for instance, LG Hannover, Urteil vom 15.06.2Q110 25/11BeckRS
2012, 00337

53For the Netherlands, sé&echtbank Leeuwarden 04 october 2006, rolnr. 68134 / HA ZA
05-64 (first instance), Gerechtshof Leeuwarden 06 october 2009, rolnr. 107.001.584/01
appeal) andHoge Raad 16 september 2011, rolnr. 10/0Q8@8sation).

54For the UK, see Independent Media Support Ltd v Office of Communica008] CAT

13.

55 Although no specific nationdével consistency/convergence obligation exists in France,
Vogel testifies to the fact that supranational competition soft law is used as an analytical

gui de (guide dobéanalyse) eveirmridelafancugdnge nati onal

(Bruylant, 2015), Ch.2, S.1, para. 742.

C


https://beck-online.beck.de/Dokument?vpath=bibdata%2Fents%2Fbeckrs%2F2012%2Fcont%2Fbeckrs.2012.00337.htm&pos=0
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fents%2Fbeckrs%2F2012%2Fcont%2Fbeckrs.2012.00337.htm&pos=0
http://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:GHLEE:2009:BJ9567&keyword=%22ECLI%3aNL%3aGHLEE%3a2009%3aBJ9567%22
http://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:GHLEE:2009:BJ9567&keyword=%22ECLI%3aNL%3aGHLEE%3a2009%3aBJ9567%22
http://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:GHLEE:2009:BJ9567&keyword=%22ECLI%3aNL%3aGHLEE%3a2009%3aBJ9567%22
http://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:HR:2011:BQ2213&keyword=%22ECLI%3aNL%3aHR%3a2011%3aBQ2213%22
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The abovedescribed judicial attitudes show that national judiciaries are
creative in their approaches to supranational competition soft law and grant
legal effects to soft instruments on the basis of legal constructions reflecting
hybridity as defined byScott and de Burca. So long as the supranational
competition judgments, the decisional practice of the Commission, and the
guidance given in soft law are not contradicting each other, national courts
allow soft law to produce legal effects as interpretegether with hard law

or in light of general principles of law. The achievement of consistency and
certainty in that respect is shaped by the maltel interactions of all the
relevant national and supranational actors. In this broader sense, the regime
can achieve consistency and certainty with respect to its soft law practice by
aligning the way in which national and supranational actors engage with soft

law and attribute legal effects to it.

In the alternative, as will be seen in the following sectEngagement with
these instruments remains fortuitous and can be compared with the practice
of O0e@herkiyngd observed by EIl aine Mak i n h
of higher national courts with foreign sources of FawHowever, unlike
foreign legal surces, supranational competition soft law is embedded within

a highly institutionalized EU law domain, where the strong call for
consistency in the aftermath of decentralization suggests a more systematic
approach. All this is not to suggest that soft ks to be complied with at all
times, but that a dialogue between enforcement actors about its cantents
what is seen as a viable or an unviable fubas to be encouraged and made
explicit. As will be argued in Section 4, such a course of action watlbnly

enhance certainty and consi stency, but

S6E. Mak, Judicial DecisioaMaking in a Globalized World: A Comparative Analysis of the
Changing Practices of Western Highest Cof@sford: Hart Publishing, 2013).



76

effectiveness’ This suggestion and the concrete proposals for action that

flow from its execution will be further delineated in Section 4 below.

3.2.2. Gap in the Shadow of the Pratiinary Ruling Procedure

Currently, dialogue about the contents of soft law instruments that are not

supported by supranational precedent or prior Commission decisions happens

only occasionally and by means of the slpaced preliminary reference

procedure. While preliminary rulings are undoubtedly one way to enhance

consi stency and certainty by means of ve
and supranational enforcefsit will also be shown that more often than not

national courts decide not tefer. They often choose to distance themselves

from soft law that does not have the backing of hard law. In this case, national

courts, not having jurisdiction to judge on the legality of EU law and aware

that a certain soft law instrument or a rule egsed within it goes beyond or

against established hard law, adopt a-mativated stance of rejection or

neglect as defined in Section 2.2 above. Although such an attitude is
understandable from the perspectivéeghility,i t cr eates a dégapb as
by Scott and de Burdaa gap which undermines the ovefliectivenessf

the decentralized enforcement regime by hampering dialogue as to the legal

value and effects of the said instruments. Dialogue can be furthered either by

more intensive use of thgreliminary ruling procedure, which is slow and in

that sense ineffective, or by the introduction of a legal obligation on national

courts and authorities to 6écomply or e X

supranational competition soft law. While the cate dimensions of the

57 For the relationship betwedinese concepts, see Sauter (n 6).

®FSnyder, o6Soft Law and Institutional Practice ir
(ed.), The Construction of EuropéSpringer,1994), 204. Snyder expresses the idea of
60signalingd happenidagthelinteradtion®betiveeh theyCongrvissianh r eg ar

and supranational courts); the current author suggests it is also happening vertically (as

between the national and supranational courts).
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ocomply or explaindé obligation wil!/| be d
important to observe that such an approach will enable a more streamlined

(judicial) engagement with soft law, whereby its legal effects will be better

cognizable. This proposal is all the more relevant in light of the fact that the

Ohar der o t -onstifuteonal fcommunication eenvisioned by the

Commission in Regulation 1/200@nGicus curiaanterventions, Article 10

declaratory decisions) seem toused sparingly or not at all in practice.

Going back to the preliminary ruling procedure, it is readily observable that
it constitutes a means of o6éverticald com
supranational levels about the value of Commisgsoed eft law, which

can secure consistency and certainty over time. To illustrate, after a prolonged
uncertainty about the interpretation of the soft law policy of the Commission
ononline distribution via platform® the Higher Regional Court of Frankfurt
sent a preliminary question to the CJEU, asking for a clarification on whether
banning distributors from selling on thighrty platforms could be seen as a
hardcore restrictiof? Although the question referred istrposed as a query

on the validity of the soft law instrument in questibnthe Vertical
Guideline§! i should the interpretation of the CJEU differ from the

Commi ssionds position in this instrument

S9paragraph 54 of the Vertical Guidelines.

60 Judgment of 26 July 201TZpty Germany GmbH v Parfiimerie Akzente GmBb#230/16,

ECLI:EU:C:2017:603.

®The o6indirect bindingness6d phenomenon observed
Paper has been asserted with regard to all Commigsard competition soft law in other

scholarly accounts. For instance, Khagsicmhner maint ¢
the past been very active in promoting the fAmore
approach by a number of guidelines. It has become evident that the Commission is pursuing

three goals simultaneously: (1) reducing frictions with the US astituthorities, (2) to

better defend its decisions in merger cases against repeal by the European Courts, and (3) to
indirectly bind the courts by guidelines. ® See
Competition Law Revi si t e)yJahrbruoh fubNeueSoliischedt c hen et
OkonomigMohr Siebeck2007), 7#26.
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implicitly rejected andcould be revised in the light of the CJEU

pronouncement.

This outcome is likely in light of previous vertical interactions with regard to
soft lawi namely, the 2001 version o minimisnoticé? was changed in
2014t o refl ect the eExpddidas® tshtaan cdéko bijrect I6
agreements cannot be seemasninimislin this case, it was also the French
Competition Authority that sent a clear signal that it was not inclined to apply
the said soft law instrumePt.A similar distrust of supranatiohsoft law at

the national level can be detected with regard to the Guidance Paper. As will
be seen below, even before the 2015 ruling of the CJEU PPasieDanmark

Il case®® which confirmed that the instrument constituted nothing more than
mere enforcment priorities, national courts were skeptical towards the
Guidance Papeiffhis skeptical preliminarily attitude is also possibly due to
the vocal criticism the instrument received after the publication of its initial
version®’” Another likely reason for such a response may be the interactions
of national judges within the Association of European Competition Law

Judges (AECLJ)Y a governancgéype forum for informational exchanges

62Commission Notice on agreements of minor importance which do not appreciably restrict

competition under Article 81(1) of the Treaty establishing the European Commdaity (

minimis) [2001] O.J. C 368/07.

BCommi ssion Staff Working Document 6Guidance on r
for the purpose of defining which agreements may
[2014] O.J. C 4136 final.

64 Judgment of 13 December 20BXpedia Inc. v Autorité De La Concurrence and Others,

C-226/11, ECLI:EU:C:2012:795.

%5Décision No. 0D-06 du 5 f®vrier 2009 relative ~ des pra
SNCF et Expedia Inc. dans le secteur de la vente de voyages en ligne, available at <
http://www.autoritedelaconcurrence.fr/user/avisdec.php?numerd=06>.

66 Judgment of 6 October 201FR0st Danmark A/S v Konkurrenceradet;23/14,

ECLI:EU:C:2015:651.

87 European Commission, DG Competition. Discussion Paper on the Application of Article

82 d the Treaty to Exclusionary Abuses (Public Consultation), available at
<http://ec.europa.eu/competition/antitrust/art82/discpaper2005.pdf>.
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between EU judiciarie¥ Indeed, in its judgmerih Post Danmark |l the

CJEU confirmed the Guidance Paper was of no relevance to the current state

of the I aw (unlike other Commission gui de
out the Commissionbdés approach as to the

pusue as a ma®ter of priority.o

Although scholars express doubts about this redllingd put an emphasis

on the interpretative tone of the Guidance Paper discussed in Section 2.1
above’! it is likely that national courts have now absorbed the stahtteso
CJEU and will only treat this instrument as futoreented enforcement
priorities of the Commission, which is of no further legal significance either
for the issuing institution or other enforcement actors. The expected future
judicial responses tthe Guidance Paper (if any) are, therefore, rejection or
neglect. However, the pressing need for substantive guidance and consistency
in the area of Article 102 TFEU remains. It is therefore expected that a new
(multi-level) cycle of interaction betweerhg main stakeholders the
European Competition Netwdfand supranational courts, with a subsequent
spill-over to national court§ is needed in order to solve the current

informational deadlock in the area of abuse of dominance.

These cases show thatvaer t i c al feedback |l oop about
supranational soft law does exist. With its competition judgments, the CJEU

shows its position on Commisskissued competition soft law and thus sends

®For more information on the AECLJ, see M. de Vi s
European JudiciaNe t wo r k sdé Witta & A. Bauchez (eds.).awyering Europe:

European Law As a Transnational Social Fiéithrt Publishing, 2013).

%ibid., para. 52.

N, Petit, O6Rebates and Article 102 TFEU: The Eur
Guidance Pa B3IRNO Paper available at
<https://papers.ssrn.com/sol3/papers.cfm?abstract id=2695732

"1See L.F. Pace and G. Monti (n 13).

2For more information on the ECN, see de Visser (n 2884, 2078.



https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2695732
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a signal to the national level, whi¢hn turni absorbsfansforms the signal

and sends it back to the supranational level. This iterative game is good news

for the principles of consistency and legal certainty. However, its downside

lies in the fact that a significant amount of time lapses before a defiaittve

legally binding answer by the CJEU surfaces. In the meantime, in the
060shadowbd of t he preliminary ruling pr

contradictions arise at the national level.

For instance, although the Vertical Guidelines are usually judicially
recognized through hybriditpased interpretation together with hard law,
certain provisions concerning the Commi s
the internet, added in 2011, have been subject to rejectmma mix of
rejection and recognition in naional courts. Additionally, in most of these
cases, it is not clear if the court resists just a specific rule expressed in the
guidelines, or the legal relevance of the instrument as whole. This distinction
Is significant as the former can be seen asgmition of soft law, allowing

for an agreement or disagreement with a rule enunciated therein, while the
latter would constitute rejection of the legal relevance of the instrument as a
whole. The latter approach, making it impossible for soft law tokemtamto
account judicially, negates the possibility for intestitutional dialogue to
emerge, thus hindering its consisteneyd certaintyenhancing potential.

The former approach by creating a dialogue about the scope of the fiules

is good news focertainty and consistency.

An example of an unequivocal rejection attitude is a case decided by the
Cologne District Court where the judge held that the Vertical Guidelines were
not applicable in relations between private paffiedile other civil courts

i both within and outside Germainyhad recognized this same instrument by

LG Koln, BeckRS 2012, 19707, Entscheidungsgriinde, para.
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interpreting it together with the Vertical Block Exemption Regulation. This
situationi in supporting two alternative and incompatible outcomes with
regad to the Vertical Guidelines creates an issue from consistenand

certaintyenhancing perspective.

Such conflicting outcomes are also exhibitednayional judicial references

to the Guidance Paper, whitlas discussed in Section 2 abdvs perceved

as an instrument with an unclear purg8send a substance contradicting

currently established case I&nn the few judgments in which the instrument

was subiject to recognition (or persuasion), parts of the Guidance Paper based

on precedents werempu e st i on. F o r-Effcign&Qompettar t he O0As
Test o6 descr i bed ’®hasbeenherdorsed lhytthe CIEWY dsmau me n t
valid tool for assessment of foreclosure in predatory pricing Camed was

applied in such a way by a Duférand a French aot,’® both examining

possible predation.

However, and similarly to the Vertical Guidelines discussed above, the
Guidance Paper has more often than not been rejected in its entirety and
dismissed as irrelevant. An illustrative example in that respedbedound

in a judgment by the UK High Court, where Justice Mannsfattdé ] as t he

document itself points in paragraph 3, it is not a statement of the law, and

"“The discussion centers on the question of whether the Guidance Paper actually constitutes
enforcement priorities dr to the contraryi is an attempt at a change of the lawAaficle
102 TFEU. For the former opinion, see R. Whish, 6

on!d (2015) 6 Journal of European Competition Law
to G. Monti (n 13), 5 at fn. 28.
L. Gor msen, O Whoymntihses i Eounrébosp ekannf or cement Prioriti e

Should Be Withdrawn?6 (2010) 31 European Competit
76 Guidance on the Commission's enforcement priorities in applying Article 82 of the EC

Treaty to abusive exclusionary conduct by dominantlertakings [2009] OJ C 45/7,

paras.227.

7 Judgment of 3 July 1991Post Danmark A/S v Konkurrencerade-62/86,

ECLI:EU:C:1991:286.

"8 Rb Oost Brabant 7 augustus 2013, rolnr. 232816 / HA ZA1A8.

®C.A. Paris, 06 novembre 2014, RG no. 2013/01128.
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paragraph 81 makes it clear that what is being referred to is an enforcement

priority, not a dehition of abuse. | do not think that this document assists the

d e b #%As disoussed above, this judicial attitude sends a vertical signal of

the unwillingness of national courts to be indirectly bound by rules through

which the Commissioressentially strives to change the law on abuse of

dominancé! Indeed, this roundabout binding effect can happen, as Pace

argues? through Article 16 of Regulation 1/2003, which obliges national

authorities and courts to strive not to deviate from thésaewal practice of

the European Commi ssion. I n other words,
Commission adopts pursuant to Article 102 TFEU and which put flesh on the

bones of the Guidance Paper that will bind the national authorities and courts

astott way in which Article®102 TFEU is to

Insofar as the Commission is expected to follow its own Guidance Paper in
upcoming decisionk a proposition currently questioned by theel decision
pending at the CJEYT the provisions of théatter could indeed become
indirectly binding. It seems, therefore, that national and supranational courts
are already signaling their discord with such a (potential) option. Thus, it can
be concluded that the type of judicial attitude to the GuidancerFagirectly
related to whether or not a controversial or 4gontroversial part of this
instrument is being discussed; in the former case, the outcome is rejection and

in the latteii recognition. This type of contradictory treatment, as maintained

80[2011] EWHC 987 (Ch) supra n 123, 95.

81 Monti (n 13), 5.

82 Pace (n 13), 116.

83ibid.

84 The Intel decision of the General Court (Judgment of 12 June 2afef,v Commission,
T-286/09, ECLI:EU:T:2014:547 dismissed as superfluous an entire section thef
Commi ssi onds d e c i s rcointidentatlyd this sectipnpdeadt |with tiéo n
appl i cabi leffidegtc o mpe hiet 6 a éi attopisinitially exploresl byahe e s
102 Guidance Paper.
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abow, is precisely what needs to be avoided in order for consistency and

certainty in enforcement to be furthered.

3.2.3. Transformation

Transformation as defined by Scott and de Bunas not empirically
observed. |l nsof ar as Othis approach sug:
normative presuppositions of law, legal form and legal function need to be
r et h o®sgch a radical hypothesis is not supported by the data generated.
In paricular, if this theory could be observed in practice, soft and hard law
would not have been treated as distinct (legal) forms in national courts of law.
The results, on the contrary, clearly show that soft law is only recognized and
endowed with legal eff#s when it can be fit within the system of hard law,
including general principles of law. Another fact that detaches the interaction
between competition soft and hard law from the possibility that they are seen
as interchangeable pursuant to the transftion thesis is the empirically
observed unwillingness of national courts to use soft law instruments as the
ratio decidendfor their judgments, since thmatio can only be informed by a
hard legal rulé®

The conclusion thdatansformation does not occur in the competition domain

is also aligned with the results of studies on the use of soft law in other fields

of EU activity. The 8rsgudyuoh the EUosbcialTamar a He
welfare sector and, in particular, the redaship between adjudication and

new governancéased informal arrangements, point to a similar conclusion

8 Scottandde Burca (n 24), 17.

88 |ndependent Mdia Support Ltd v Office of Communicatiof008] CAT 13.

%T. Hervey, O6Adjudicating in the Shadow of the In
o f the European Uni on, AiNew Governanceo and #f@ASo
Legal Problems.
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astheonefoundhefemamel vy, that Omutual transf or ma

and atypical sources of law (or legal interactions) does not occuraticera

In light of the observed transformation, gap and hybridity interactions, the
following section will chart out their implications for certainty and
consistency, and the related principle of effectiveness. Suggestions for

improvement of the currestatus quo will also be made.

4. Certainty, Consistency and their Relationship to Effectiveness:
Current Status and Ways Forward

Since this section will further explore the issue of whether the observed
judicial approaches advance or hinder the priesipbf certainty and
consistency and how the end result influences their interaction with

effectiveness, it is necessary to define these three concepts at the outset.

4.1. Consistency, Certainty, Effectiveness

The three principles of interest to the dission are mukdimensional and
have more than one interpretation as pointed out in schol&fshigrefore,
their interactions can be both harmonious and strenuous. The latter
relationship is illustrated by the assertion of Maher described in the
introductory section, who testifies that while effectiveness is served by means

of soft law, consistency is undermined. This is so because, under the

8 On theinter-relation between coherence/consistency, on the one hand, and legitimacy and
effectiveness, on the other, see Sauter (n 6).
Effectiveness of European Community Law: Institutions, Processes, Tools and

Techni 9gux)s 666 Modern Law Revi ew. On certainty,
Principle of Legal Certaiy in the Casd.aw of the European Court of Justice: from Certainty

to Trustd (2016) 41(2) European Law Review and
Certainty Prohibit an Effectd8ased Approach to Rebatés2017) 38(3) European

Competition Law Review.
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0l egislative model 6 described in Section
the principle of legal certaintyinh e Co mmi s s i%impdsesodi scour se,
the legislator the strict process requirement that law is readily ascertainable

and i mmutable to the benefit of the subj
what the law is so as to be able to plan their actions@dcar §°Depdrting

from this view of certainty, the revisable and #wnding nature of

instruments such as soft law is a difficult fit.

Effectiveness, on the other hand, accords with a more purposive, functional

conception of law as a means to an®iaed can therefore further and even

encourage the use of soft law as a tool of regulation, leading to desired

outcomes. This functional, purposive view, as discussed in Section 2.1, would

also require that a rulemaking process under a broad legislativataauch

as competition law is surrounded by certain procedural rule of law guarantees

so that its legitimacy is secur&iSuch a guarantee of procedural nattire

that can be applied in the vertical interactions between enforcement actors in
adecentrdl zed setting is the YAsowipey or expl
explained bel ow, the 6comply or expl ai n¢
actions of participants in regimes operating under conditions of broad

legislative mandates, soft norms and multipéksholders, which in the end

contributes to both effectiveness and certainty iabgt enhancing dialogue

between enforcement actdrso consistency.

In that sense, it is important to note that effectiveness and certainty are seen

as mutually reinforcing As Preet z testifies, O0Ensu

89 Refer to (n 6).

% T, Tridimas The General Principles of EC Lai@UP,1999), 163.

%1 Sauter (n 6), 17. See alscPhulle (n 18), 58.

92| arouche (n 22).

®The procedur al nature of the 6écomply or exp
Annual Report of the French Conseil doE£tat, O
94 J. Poulle (n 18), 62t seq
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enforcement of competition law is an inherent second dimension of the
principle of <cl arit y°Fathalattersthitéemerttoeness of
hold true, however, one needs to adopt a flexible unchelisig of the

principle of certainty as well. Such an understanding is proposed by the
6fiduci ar y % whereby sdrthinty lisonp ilonger, secured by a

monolithic state nor does it only cater for the protection of the individual.

| nst e a disackn@wedged thattthe law does not have the innate ability

to determine its application fully in advance, the recipients of the standard

will continue to obey as long as they have confidence in the fact that the

authorities respect their expectationsdzhon this standard. Trust pldyand

should continue to pl@dya deci si ve rol e%Buthaany | egal
understanding of legal certainty, aligned with the outconmented principle

of effectiveness and the related concern for fairnés®ffers anavenue

through which national courts can explore the legal effects of supranational

soft l aw in a more uniform fashion by m

principle.

This functional perspective is also in line with the interpretation of the
empirical reslis described abové namely that national judiciaries can
undermine certainty and effectiveness only if their interpretations of the same
soft law instrument are contradictory. In that sense, whether courts éngage
agree or disagree witha certain sofinstrument by means of interpretation
together with legislation, case law, general principles of law or by means of
persuasion, is immaterial so long as the attitude exhibited consistently reflects
a flexible judicial stance to soft law across EU Membates. So long as this
happens, the fiduciary logic of certairitythe trust of legal subjects that a

certain set of rules will be discussed as relevant to their situatah be

S F. Preetz (n 88).
9 J. van Meerbeeck (n 88), 275.
%ibid., 286.
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fulfilled; the effectiveness and consistency associated with the usedof an
dialogue about the contents of soft law will also be secured. Alternatively, if
a formalist judicial stance of rejection or neglect is consistently applied to soft
law by the EU judiciarywhile the fiduciary logic of certainty will not be
undermined, déctiveness and consistency associated with the use of soft law

will necessarily be lost. As Snyder aptly puts it, soft law rules

Oplay a vital role today in Commissic
effectiveness of Community law. They identify what is settled

and what is in dispute, circumscribe the arena for debate, and

define the agenda for negotiation and, if necessary, litigation. In

other words, they aim to provide guidelines for negotiating the

(@)

effectiveness %f Community | aw.

It is precisely these tygeof interactions that are confirmed by the above
empirical findings that espouse judicial recognition; rejectitwy contrasi
does not further dialogue but stifles it
supranational competition soft law can Ised as a substitute to legislation

or that soft law constitutes hard law in disguise seem to be unfounded. As
seen above, national courts never follow soft law blindly and are aware of the
circumstances under which the instruments in question can be dltowe
produce legal effects. In fact, the very means of judicial engagement with soft
law some national courts employ, reflects their concern for furthering
effectivenessi for instance, the principle of community loyalty used to
anchor soft law in nation@hdicial discourse is an enabler of the principle of

effectiveness as confirmed by CJEU case%aw.

% F. Snyder (n 88), 33.
9 G. Monti and D. Chalmer&U Law: Cases and Materia(€UP, 2010), 1015.
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In order for effectiveness and consistency to be better furthered in the
decentralized competition enforcement regime, it will be argued heré that

in alignment with a functional understanding of certaintyational and

supranational enforcement actors need to adopt a common stance as to their
treatment of supranational competition soft law. This stance should not

constitute outright rejection or negletince both attitudes thwart
effectiveness and consistency as argued
recognitiond6 either (that l atter scenar
anyway as shown in the discussion of the empirical results). In this sense, a

rationale that strikes a middle ground, promotes dialogue between enforcers,

and also fits squarely within the debate on effective enforcement is presented

by the 6comply or explain principled as |

4. 2. The o6Comply bpaWagbhobrdi nd Princi pl e

The &édcompl y or hasgaipdd @arommn&@ncethroughdts yse i
the corporate governance world in the UK, where it caters to effectiveness of
enforcement by furthering new, hybrid soft and hardi methods of
regulation prompted by the dynamic regulatory environméflR. This
approach relies on transparency in order to incentivize the subjects of
regulationi in this case listed companiggo take into account, for instance,
nonbinding corporate governance cod&sTheidea is that each economic
actor could either choose to (1) conform to or (2) deviate by means of
explicitly stating reasons when presented with a certain-bnafing

(@}

regul atory instrument (soft | aw) . The

certain crosgurisdictional variations, constitutes part of national

1003, Poulle (n 18), 445.
101That transparency is used a tool to secure objectives of consistency and effectiveness in
fluid regulatoryenvironments is also stipulated by Maher (n 2), 428.
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administrative law in other EU jurisdictions as wWéf.At the EU level,

according to van Dam, although there is no case law to that effect, the
Commission does consider that its soft law needs takemtinto account by

national administrative authorities and that deviation from it should be
motivated'®® In the competition realm specifically, although case iatle

Expediacasé®i has been clear on the fact that Commission soft law is not

to be seeras binding on national authorities (nor courts), the Opinion of

Advocate GeneralAG) Kokott does point towards a
direction for nationalevel enforcers. That suggestion is going to be explored

as a possible avenue for alignment ofaral and supranational treatment of

supranational competition soft law.

I n particular, paragraph 39 of the AGOG6s

0Therefore, even though no binding req
competitionlaw assessment of agreements between undertakings

arise for national competition authorities and courts from the

Co mmi s de mimindissotice, those authorities and courts

must nevertheless consider the Commiss
out in the notice, of what constitutes an appreciable restriction of

competition and must give reasons which can be judicially

reviewed for ny divergences. 0

“For France, see 2013 Annual Report of the Consei
see HE. Broring and G. J. A. Geertjes, 'Bestuursrechtelijke Soft Law in Nederland, Duitsland

en Engeland' (2(@) 4 Nederlands Tijdschrift voor Bestuursrecht, 5.

1035ee C. van Dam (n 21), S.2.2.2.2.

104 Judgment of 13 December 20EXpedia Inc. VAutorité De La Concurrence and Others,

C-226/11, ECLI:EU:C:2012:795

105 Opinion of 6 September 201Expedia Inc. vAutorité De La Concurrence and Others,

C-226/11, ECLI:EU:C:2012:54%ara. 39.
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This reasoning, in essence, <charts the d
principle discussed above. What is of additional importance, and potentially

makes the O6comply or explaind interpreta
the argument that the rems given for a deviation from supranational

competition soft law should Gadicially reviewable The AG suggests two

possible avenues in this respgéti national competition authorities should

either issue their own soft law which will bind them by neseahnational law

or should motivate their reasoning with regard to supranational soft law in

each individual decision that is then subject to review. Insofar as only the

| atter option retains the flexibility of
the preferred solution from the perspective of effectiveness and the fiduciary

view of legal certainty that this paper is preoccupied with. By contrast, the

former ideai issuing national soft law that reflects the contents of its

supranational counterpait can hamper the principle of effectiveness

(although it does enhance formal legal certaiftyps Senden ar gues, 6
depending on the national follewp given to soft law acts, rights and

obligations ensuing therefrom may vary from one Member Stateotbhem

This is problematic [ é] from the viewpoi

uni form app®ication [é]. 6

4.2.1. Duties on National Courts

Insofar as this paper argued that national competition authorities should be
subject to t hned Opcroimpcliyp loer wehxepn aeingagi ng w

competition soft law, the same duty should also apply to national courts. This

®Those two avenues can be found in footnote 40 o
case (n 10).

107In her work, van Dam (n 21) pposes precisely the adoption of natielealel guidelines

to solve the problem of the legitimacy of the supranational ones.

108 Senden (n 10), 26.
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conclusion can be drawn from the parallel duties of uniform application of
EU competition law that national courts and authorhigge under Article 16
of Regulation 1/2003.

As seen in the empirical results, national courts do alréadygreat pari

comply with (recognize by means of explicit agreement or disagreement)

supranational soft law instruments. In this way, they further-intitutional

dialogue on the directitoof EU competition law and help the effectivenress

(and consisteney enhancing function of soft law as described by Snyder.

What national courts never do, however, is motivate their deviation when they

opt for explicit rejection of the said instrumeritsas argued above, this

attitude hampers dialogue and it is preci
principle can nudge outright judicial rejection and convert it into motivated

di sagreement . | n t his way, t he 6rejecti
Or enciotgi on by means of disagreemento6, the
option from the perspectives of effectiveness and consistency.

The O6compl y d byiteempHassiomtéanspacegt mativation

can also work towards making explicittheu r r ent Iy i mpl i cit O&éper s
6neglectd attitudes that nati onal court
argumentation, it is important to emphasize that national courtach as

administrative authorities operate under an obligation to motivate tegal

grounds on which they take their decisions and the reasoning used in that

regardi® In that sense, there is an alignment between the requirement of
transparency embedded within the O6compl

obligation for justificationof national judicial decisions stemming from

1091 Opdebeek, S. de Somer et al., o6Duty to Give
Mechanism for Transparenand Accountable Administrative Decisidaking? A
Comparison of Bel gi an, Dutch, French and EU Adn

Administration Yearbook, 9148.
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nati onal |l aw. This further enhances the |

logic as a tool for inteinstitutional communication.

4.2.2. Duties on Supranational Courts

In order for intefinstitutional diabgue to be furthered in the interest of

effectiveness, consistency and certainty, supranational courts should be

subject to a duty of interpretation similar to their national counterparts. In

l ight of the &édconstitut i eferemdefstanael e of apry
played by the CJEU in competition policy
or revi ewo. In particular, i f di fferent
competition soft law are to be applied by supranational courts, effectiveness

but also cedinty and consistency in enforcement are undermined. Especially

in light of the aboveadentified important vertical feedback loop by means of

the preliminary reference procedure, and given the scarcity of interactions

between the Commission and nationalits under Regulation 1/2003, a

common standard for judicial engagement with Commisssmed

competition soft law is warranted. Otherwise, by using lax standards of

interpretation for soft law, the CJEU risks undermining the effectiveness and
consisteng-securing function of the preliminary reference route. This is why

it is suggested that if supranational courts envision a different substantive
interpretation of Commissieissued soft law instruments than the one

provided therein, they should explicigyngage with the reasons for deviation

or 1 in the alternativeél review the soft law instrument for legality as a

legislative community act.

The use of a uniform standard for engagement with supranational competition
soft law is also prompted by the prple of community loyalty that works

handin-hand with effectiveness as established above. Although Article 4(3)
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TEU is drafted as imposing a talown obligation of sincere cooperation on
Member States only, case law over the years has confirmed thaintiee s
obligation applies bottorap with equal force as argued by Mortelm&Hdn

this sense, the institutions of the Eland the CJEU in particuldrcan and
should be held to the same standard as national courts when it comes to
engagement with Commissigssued competition soft law. Another
argument in the same vein can be made on the basis of the principles of
subsidiarity and proportionality as suggested by Senden. Given that soft law
reflects the impetus of the Union for better regulation made clostret
citizen, O6éone can argue that the Court s
decision of the legislature to use soft law rather than hard law for reasons of
subsidiarity ahd proportionality. 6

Although the legislature is not involved in the diref of supranational

competition soft law, an argument on the basis of subsidiarity and
proportionality can also be made in | igh
enacting institution in the context of decentralization of competition

enforcement. In partidar, the point can be made that the increased

importance of soft law in the field is largely due to decentralization, which

wasi among other$ motivated by an appeal to the latter two principfés.

In taking due notice of competition soft law, thus, @HEU can be seen as

answering to the demands of subsidiarity and proportionality in the

decentralized EU competition enforcement model.

10K, Mortel mans, 6The Principle of Loyalty to th
Obligaions of t he Co mn1oAag) 5 Maadtriohs Jourrtaluof Eumpeandand
Comparative Law, 67.

111Senden (n 10), 414.

nz2c. D. Ehl er mann, 6The Modernization of EC A
Revolutiond EUI Wor ki ng Paxgilable atNo . 2
<https://www.peacepalacelibrary.nl/ebooks/files/00_1Zpdf

nt it
000/
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4.2.3. Duties on the European Commission

Lastly, the European Commission as the drafter of supranational
competitionsoft law i is the primary agent responsible for securing the
effectiveness, and the certaingnd consisteneyenhancing functions of the

said instruments. As already established in Section 2 above, since the
Commission is situated at the apex of EU Cetitjpn Policy under an
enforcement, and not under a legislative mandate, the output it pradtses
decisional practicé is subject to procedural rule of law guarantees. Its soft
law output, insofar as it reflects the latter decisional practice, shtsddcot

be subject to classical legality tests. In order to further the above principles of
effectiveness, certainty and consistency, instead, supranational competition
soft law should be engaged with in a spirit of dialogue and cooperation,

wherebythed compl y or explaind principle serve
deviation.

For this model to function, soft law rules that are proposed by the Commission

need to be constantly and consistently endorsed by the drafting institution in

its decisional praate and on appeal in courts of law. Because this latter

condition was not fulfiled with regard to the Guidance Papethe

Commission was not assertive enough of its guidance before the GC in the

Intelcasé theGuidance Paper is now largely dismissed as an instrument that

can inform the debate on a démore economi

This trend of credibility loss can also transfer to other soft law instrurents
a point of interest in that regard isettpreliminary reference caseoty
Germanythat deals with the interpretation of paragraph 54 of the Vertical
Guidelinesi another Commissiemtroduced innovatiofh*® The danger in

this line of cases lies in the fact thiaghould the Commission fail to cance

113 Judgment of 