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Executive Summary

A working group that considered disciplinary and grievance issues reported in December 2004 recommended that a grievance and discipline annual report should be submitted to SPC on an annual basis.  The objective of the report was to improve scrutiny of practice.

This report is based on one that was written for Staff Policy Committee in August 2008.  The purpose of this report is to place the outcomes of the College’s disciplinary, grievance and employee relations casework processes into the public domain.  

The original report was shared with Committee on a confidential basis and considered significant individual cases, legal issues to do with them and the College’s view of those cases, including its costs in fighting them.   These matters are not appropriate for discussion in an Equality Impact Assessment.

Introduction

In December 2004, a group examining the way in which disciplinary and grievance cases were handled by the College recommended the development of an annual casework report to SPC.  The aim was to improve the scrutiny of practice and to identify any trends in casework activity.  This was the fourth annual report of this type.

Measures to Improve the Corporate Scrutiny of Employee Relations Casework 2007-2008
1.
The HR Department has reported all major cases to the Council’s Chairman, Deputy and Treasurer before Council meetings.  The Chief Administrative Officer has been consulted on cases where HR staff have required approval to utilise College or departmental funds in settling a case.  In future his scrutiny of compromise negotiations and settlements will be delegated to the Director of Human Resources where the sum involved is £10,000 or less.
Employment Framework - Measures to Maintain Organisational Competence in Handling Employee Relations Casework

2.
The Human Resources Department has continued the practice of capturing the outline of all major Employee Relations cases on a single database.  This has assisted the organisation in identifying themes and trends in casework and has helped satisfy requests for disclosure of data to applicants to Employment Tribunal under race, sex and disability questionnaire procedures.  
3.
Over the past year, as a result of casework experience, amendments have been made to the HR Code of Practice on Fixed Term Contracts and HR Codes of Practice on Grievance.  Aspects of the operation of the HR Code of Practice on Redundancy have also been reviewed this year, leading to the creation of redundancy tools and templates.  Proposals on the improvement of redeployment procedures have also been brought before PSG.  
4.

Training on staff management issues was made available through a set of four lunchtime seminars in the winter semester.

5.
Casework concerns led to the delivery of six training sessions on the management of non-academic probation in the SMD.  The success of these courses triggered the delivery of fifteen fixed term contract management courses to SMD staff and three equivalents for Heads of Department and Departmental Administrators in the College.

6.
Diversity Monitoring Data has been collected for all major employee relations cases.  This will assist us in fulfilling our duty to monitor the outcome of employment policies as required under the Race, Gender and Disability Equality Duties, where a duty to promote equality and monitor the outcomes of practices is required of the College as provider of services to the public.

Employment Tribunal Cases

7.
A public sector organisation such as Queen Mary, should expect to receive around two to three Employment Tribunal Cases per thousand employees per annum
.  On this basis, it would be reasonable to expect around seven cases in the past year.  We received six new cases this year.  

8.
The Employment Tribunal Service reports a 25% increase in tribunal applications over the past year.  Numbers of tribunals have increased following the Employment Act 2002, which sought to create the opposite effect.  The legislation placed additional incentives for employees to raise grievances with employers before applying to tribunal, similar measures were placed on employers to hear them.  As a result of legislation we hear cases that in previous years would have been thrown out.

9.
There are now no part time pension’s cases awaiting settlement or pending.  Nonetheless, female employees with continuous service to the late 1980’s who were then part-time may still have a valid claim.  

Disciplinaries
10.
Over the last year, the College has conducted five disciplinary hearings, resulting in formal disciplinary action, resulting in two dismissals.. 

11.
There are no emerging themes in the reasons for disciplinary action in this or previous years.  Nor are there repeats of offences found in previous years.  The offences leading to discipline were varied, including physical assault, breach of confidentiality in following examination procedures, failure to comply with reasonable management instructions about place of work.   Disciplinaries leading to tribunal applications are reported above.  

12.
The Codes of Practice have worked very well in all these cases.  There has been only one suggestion to fine tune the HR Codes of practice on Discipline or Key Concepts arising from how they have operated over the three years of their existence.  Though disciplinaries are not dealt with quickly at Queen Mary compared with a retail or commercial environment, it is rare for them to drag on for months.

13.
In many organisations, there is a disproportionate representation of ethnic minorities amongst staff disciplined.  Of the five staff that received a warning or were dismissed, three were not white.  Queen Mary employs a high proportion of ethnic minorities in departments in which you would expect significant disciplinary activity to occur, such as CCRS and Estates.  The current data indicates an over-representation of ethnic minorities in disciplinary cases, probably because of the fact that staff working in support services are more likely to face disciplinary action.
14.
Three of the five were male.
15.
This report does not consider any cases which did not go to hearing, were dismissed or where an oral warning was given.

Grievances and Harassment
16.
Putting aside cases that were settled by mediation or were withdrawn, over the last year, the College has received seventeen cases of harassment, bullying and other kinds of grievance.  This is an increase of four on the previous year.  Of these seventeen, six cases were carried forward from the previous year.

17.
There is no obvious single cause of the continuing high number of grievances.  Two explanations are credible:

18.
Employees in all industries are becoming more litigious.  It is reasonable to expect HEIs to conform to this trend.
19.
Employment Tribunal regulations (Statutory Grievance Procedures) arising from the Employment Act 2002, penalize complainants who have failed to utilise their employer’s grievance procedures.  In the past, employers preferred to leave employees to decide whether they wanted to bring a formal grievance or not.  Recent case law dictates that the College must treat a higher proportion of employee complaints as being grievances, particularly on termination.  If the College ignores these complaints or fails to deal with them according to the statutory processes, a penalty of an additional 10 – 50% loading of any tribunal award would occur.  Three grievances almost certainly arise from the procedural requirements of the statutory procedures.

20.
It is very possible that the number of staff grievances and harassment cases will increase again in 2008/9.  Such an increase would be worrying, but it could equally reflect a better, more active management of College staff.  

21.
The cases that cause the greatest concern and absorb most resources are those that encompass a variety of concerns and involve the actions of several people.  The most significant cases have taken many months to progress.  The themes in these cases include:

· allegations that cover a significant period of time alleging a continuing course of behaviour.

· allegations that extend beyond line mangers and include the actions of more senior managers;
· a failure on the part of union representatives to influence employees towards reasonable expectations of processes;
· they are brought by staff in academic roles who have the skills and opportunity to advance their arguments obsessively.  A second group who do so are Teaching Assistants and Fellows whose aspirations to become academics are frustrated;
· investigations are slow and complainants are uncooperative with processes relating to their resolution;
· it takes too much time to convene hearings.

22.
Aspects of the handling of grievance and harassment cases have been improved by the creation of procedural guidelines on how to go about investigating a case.  Specifically, less mistakes are being made about how to conduct an investigation.

23.
The College has attempted to improve investigations by bringing in external investigators, often at considerable expense.  These have not been more successful than their internal counterparts.

24.
Committee will note receipt of proposals on amendments to the grievance procedure which attempt to make improvements on case processes.  There are however limits as to what may be achieved by procedural change.

25.
It is hoped that support will be secured for an initiative to pre-book dates to conduct hearings throughout the academic year.  It is hoped that this will reduce the delay between the end of any investigation and the hearing of a given case.

26.
Ten of the complainants were male, seven were female.  In two cases there are allegations that less favourable treatment is a result of the complaint’s sex.  In each case, complainants are inferring that their alleged poor treatment arises from their gender, however there is not a specific incident or evidence that clearly shows sexual harassment or instances of a negative attitude towards women.

27.
Disability was a critical factor in one case, where the complainant felt that she had been treated unfavourably as a result of a long term illness.  
28.
From 1st October 2006, Employment Equality (Age) Regulations allowed staff legal protections against less favourable treatment on the grounds of age.  In none of the cases pending, is the age of the complainant a critical factor.

29.
Eight complainants have raised the view that race is a factor in the treatment they have received.  In three cases, complainants are inferring that their alleged poor treatment arises from their race or nationality, there is not specific evidence of racial harassment.  In the remaining five cases either the complaint was very clear at the onset of raising a complaint that their unfavourable treatment is racially motivated or the substance of the complaint relates to racial or religious issues.  The instances they cite include:  being the subject of racial abuse, being passed over for promotion because of race.  
Other Types of Case
30. There are twenty four members of staff who are currently recorded as being subject to performance management.  Though their poor performance has typically been well-known for some time, the Research Assessment Exercise has heightened organisational focus on weaknesses in their contribution.  Many of these staff are going through the first steps of having rigorous performance standards set.  Some members of the academic community who have not been submitted, have taken offence at these performance management steps and attribute these actions to their relationship with their immediate line manager.  

31. The College heard two appeals against dismissal from staff on fixed term contracts in the autumn of 2007, neither of which were successful.  One of these cases, allied to another considered in summer 2007 (before this reporting period) illustrated that the College did not have an adequately clear process for considering claims for permanence from fixed term contract staff with successive contracts and over four years service.  The HR Department revised the HR Code of Practice on Reviewing Fixed Term Contracts to ensure better consideration of these claims.  This was approved by SPC in February 2008.  Though we have had staff requesting permanence since the introduction of the new code, the College has avoided making any major errors in their administration.  

32. The dismissals of the staff from Fixed Term Contracts revealed significant weaknesses in redeployment processes.  Proposals for ensuring that we do not unfairly dismiss staff in these circumstances are being considered by PSG.
Looking Forward - Cases with Significant Implications in the forthcoming period
33.
There are three cases pending which are likely to expose the College to significant legal costs of over £50,000.  In two of these cases there are also significant risks and weaknesses in the case that the College can put forward.
34.
Further details on these cases will be reported to the Chairman and Deputy Chairman of Council and Treasurer.

Equality Impact Assessment

(a) 
Is there any aspect of the policy, procedure or practice that is likely to have an adverse affect on members of any of the six key groups defined in equalities legislation? (i.e. according to age, gender, sexual orientation, disability, race and religious belief)
35.
The report carefully examines the relationship between membership of the six key groups and their experiences within the College.  
(b)
What steps have we taken to reduce any unjustifiable adverse impact on these groups or differential in the take up of a service?

36.
The report identifies how the College has raised standards of practice and the understanding of College officers.  
(c) 
How have we adapted the service, policy, procedure or practice to promote equality? Do we have future plans to do so?

37.
The planned revisions to Policy and those recently undertaken will be subject to equality impact assessment.  This will help us think about the duty to promote equality, which is a step forward from our current mind set of avoiding discrimination.

(d) 
What steps have we taken, or will we take, to monitor its outcomes to ensure that it does not have any adverse effect on members of these groups?

38.
We will continue monitor existing processes to ensure that they are not adversely affecting members of groups without justification.  

39.
The annual scrutiny of leading cases allows the College to both avoid illegality in its operations and ensure that members of the six key groups are not subject to less favourable treatment. 

Guy Halliwell

Head of Employee Relations

29 August 2008






� 	Personnel Today based on Employment Tribunal Service case data.
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