Duke‐CCLS Students’ Trans‐Atlantic Competition
jointly organised by Duke University School of Law (Duke) and the
Centre for Commercial Law Studies, Queen Mary University of London (CCLS)
I. COMPETITION RULES
Thanks to a collaboration between Duke University School of Law and the Centre for
Commercial Law Studies, Queen Mary University of London, Professors Mitu Gulati (Duke)
and Rodrigo Olivares‐Caminal (CCLS) are pleased to announce—the launch of the first Duke‐
CCLS Student’s Trans‐Atlantic Competition.
The winner will be awarded an antique sovereign bond, as well as the possibility of having
the research published on International Corporate Rescue, a bi‐monthly journal that covers
the most relevant issues in the topical area of insolvency and corporate rescue law and
practice.
Professors Gulati and Olivares‐Caminal are looking for to students to submit a 10 page word
memorandum based on the narrative included in II below. The first page can be utilized to
provide an executive summary of your recommendation.
The judges—a three member panel of academics and/or practitioners—will be looking for
innovative, original, persuasive and well written memoranda. Submissions can be done
individually or in teams (teams may comprise of no more than 3 students per team).
The competition is open to all Duke
students currently enrolled on any of the
following programs:
 School of Law LLM Program
 School of Law MA or PhD
programs
 School of Law JD Program

The competition is open to all Queen
Mary University of London students
currently enrolled on any of the following
programmes:
 School of Law LLM Programme
(including Paris LLM)
 CCLS and School of Economics and
Finance joint programmes—LLM
in Law and Economics and MSc in
Law and Finance
 Law students undertaking MA
Research in Law or PhD

Summary:



10 page word memorandum (including quotes/citations which must all be
acknowledged). Font size: 12. Line spacing: 1.5 or 2.
Deadline: Friday 27/02/2015 at 11:59pm GMT




Applicants should email their entries to ccls‐competitions@qmul.ac.uk
Further details available at http://www.ccls.qmul.ac.uk/
II. NARRATIVE

Two famous law professors, both experts on sovereign debt, happened to have been in Paris
last summer to give presentations at the Paris Club. These two professors, Professor Mark
Weidemaier of the Stanford University and Professor Anna Gelpern of Oxford University
share an obsession with unpacking the history of obscure contract provisions in sovereign
debt instruments—and one clause in particular, “the pari passu clause” has interested them
greatly in recent years. Prior to the their presentations at the Paris Club, they meet for
coffee and decide to take a walk to their favourite old antique store in Paris—one that just
happens to sell antique defaulted sovereign bonds from the last two centuries.
Mark and Anna came across some very interesting Chinese bonds issued by the then
Chinese Imperial Government (4½% Sterling Gold Loan of 1898). Mark and Anna have long
been obsessed with the study of the pari passu clause in sovereign debt instruments. The
pari passu clause is a standard clause in public or private international unsecured debt
obligations (syndicated loan agreements and bond issuances). The pari passu clause, as
brilliantly noted by Lee Buchheit (“How to Negotiate Eurocurrency Loan Agreements”,
Euromoney, Second Edition, 2000, p. 82), “is short, obscure and sports a bit of Latin; all
characteristics that lawyers find endearing”. Recently, the pari passu clause returned to the
limelight in a lawsuit that is currently taking place in New York against Argentina (NML Ltd. v
Republic of Argentina).
Upon close examination of the language on the 1898 Chinese bond, Mark and Anna found
that it had some interesting characteristics, mainly that the bonds were secured and had the
protection of what seems to be a “super‐priority” clause. Therefore, Mark and Anna both
decided to buy these bonds to show to their students in their lectures. Mark bought a £25
bond and Anna a £100 bond (the difference in price, the antique dealer explained was a
function of the underwriters for the particular tranches). Both bonds are of the Chinese
Imperial Government 4½% Sterling Gold Loan of 1898. As noted, the underwriters on the
bonds were different. Mark’s was underwritten by the Deutsch‐Asiatische Bank while
Anna’s was underwritten by Hongkong and Shanghai Banking Corporation. (See Annexes I
and II).
Therefore, Mark and Anna have become holders of long‐defaulted bonds issued by the
Chinese Imperial Government. Now, they are considering the possibility of bringing a claim
against the People’s Republic of China (PRC) as an academic exercise to demonstrate
students some fundamentals of the law. Historically, they had faced two insurmountable
obstacles for the enforcement of those instruments in a court of law: (1) the “absolute”
theory of sovereign immunity which prevailed until the beginning of the 1950s and applied
to debt obligations issued by foreign governments prior to that time (under the absolute
theory of sovereign immunity, foreign states could not be sued in courts without their

consent); and, (2) the statute of limitations (six years for contract cases in New York and the
UK), which will have long since expired on those old bonds.
Mark and Anna are seeking your advice as to whether they have any possibility of
succeeding in their claim. In your analysis you should state whether the different
underwriter makes any difference (see Annex III for a copy of the underwriting agreement)
and/or the fact that Mark resides in the US and Anna in the UK. In other words, their main
concern is whether to sue or not; and, if yes, where to bring a claim. Aspects of substantive
law should also be taken into account, not only jurisdictional aspects. Please understand
that Professors Olivares‐Caminal and Gulati are interested in your perspective as legal
experts.
Some recent developments might seem to favour Mark’s position, inter alia, the US
Supreme Court decided a case in 2004 (Austria v. Altmann) that reversed the old rule about
applying absolute sovereign immunity to claims arising prior to 1952. Also, in the recent and
ongoing litigation against Argentina, the Second Circuit Court of Appeals ruled in 2012 in
NML v. Argentina that a debt instrument containing a financial covenant (in that case, a
promise to maintain the equal ranking of bonds) is breached each time the issuer makes a
payment to other creditors in violation of the covenant. The decision may imply that the
statute of limitations is commenced afresh for the enforcement (by specific performance or
injunction) of the financial covenant in the old bonds each time a payment under new
instruments is made in violation of the covenant.
Good luck !
Other related discussions:
‐ Joseph Cotterill, Back to the Future with Pari Passu, FT Alphaville, 5 November 20131.
‐ Mitu Gulati, Has the Second Circuit (Unwittingly) Breathed Life into the Nostrils of Imperial Chinese
Government Bonds?, October 20132.
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Available at http://ftalphaville.ft.com/2013/11/05/1667042/back‐to‐the‐future‐with‐pari‐passu/
Available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2340299
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NUMBER 1898/3: MARCH 1, 1898
At an interview at the Wai-wu Pu on the 28th May you intimated that the terms of this
note were not sufficiently explicit as to China's intentions, and requested a further
statement in the matter.
"In the 7th Article of the Loan Agreement of 1896 and in the 6th Article of the
Loan Agreement of 1898 it is stipulated *that the administration of the Chinese Imperial
Maritime Customs shall remain as at present constituted during the currency of this
loan,' and I have the honor to state that the Imperial Decree of the 9th May specially
appointing High Commissioners to control (or manage) revenue affairs does not make
any change in the method of Administration laid down in the Loan Agreements.
"While communicating the above to you, for the information of His Majesty's Government, I avail, etc."
The references in the second paragraph of the above note are to the loan agreements concluded with the Hongkong and Shanghai Banking Corporation and the DeutschAsiatische Bank, March 23, 1896 (No. 1896/2, ante) and March 1, 1898 (No. 1898/3, post).

NUMBER 1898/3.
GERMANY (Deutsch-Asiatische Bank), GREAT BRITIAN (Hongkong and
Shanghai Banking Corporation) AND CHINA.
Agreement for the Chinese Imperial Government 4Y2% Gold Loan of
1898.*-March 1, 1898.
rhis Agreement is made between the Tsungli Yamen Peking acting on
behalf of the Imperial Government of China of the one part and the Hongkong
and Shanghai Banking Corporation and the Deutsch Asiatische Bank, hereinafter
called "the Banks" of the other part.
Whereas a simple Memorandum of Agreement for an Imperial Chinese Government four and a half percent Gold Loan of Sixteen Million pounds sterling
was executed between the Imperial Government of China and the Hongkong
and Shanghai Banking Corporation on the nineteenth day of February last;
and Whereas on the twenty-fifth day of February last telegraphic advice was
received from the Banks in Europe that they are prepared to issue the loan on the
conditions specified in that Memorandum of Agreement:
It is now agreed as follows.
1.-The Imperial Government of China hereby authorizes the Banks to
issue an Imperial Chinese four and a half percent Gold Loan for the amount of
Sixteen Million pounds sterling. The Loan shall be dated the first day of
March One thousand eight hundred and ninety eight.
2.-The rate of interest for the loan shall be four and a half per cent per
annum on the nominal principal, that is shall be seven hundred and twenty thousand pounds Sterling per annum: the interest on the loan shall be calculated
from the first day of March One thousand eight hundred and ninety eight,
and shall be paid by the Chinese Imperial Government to the Banks in monthly
* In connection with this agreement see also the Agreement for the Chinese Imperial

Government 5% sterling loan of 1896, signed March 23, 1896 (No. 1896/2, ante).
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instalments in accordance with the amounts and dates of the Schedule attached
to this Agreement.
. 3.-The term of the loan shall be forty-five years and repayments of principal shall be made by yearly sinking fund of One hundred and fifteen thousand
two hundred and thirty-two pounds sterling which shall be paid by the Chinese
Imperial Government to the Banks in monthly instalments in accordance with
the amjunts and dates of the schedule attached to this agreement. During the
said term of forty-five years the amortization shall not be increased nor the
loan redeemed nor converted by the Chinese Imperial Government.
4.-The total monthly payment due for amortization and interest, and
amounting to sixty nine thousand six hundred and two pounds thirteen shillings
and four pence sterling shall be made in equal shares and in accordance with the
amounts and dates of the schedule attached to this Agreement, to the Hongkong
and Shanghai Banking Corporation and the Deutsch-Asiatische Bank by the
Chinese Imperial Government, who shall hand to those Banks at their Branches
in Shanghai on the dates named in the schedule funds in Shanghai sycee
sufficient to meet each such payment in sterling in Europe, the rate of exchange
for which shall be settled with those two Banks on the same day. The Banks
retain the right to rearrange the service of interest and repayments of principal
to the Bondholders on such terms as they deem advisable.
In reimbursement of expenses incurred in connection with the distribution
of the service to Bondholders of the principal and interest of the loan, the
Banks shall receive from the Chinese Imperial Government a commission of
a quarter percent on the annual loan Service, say an amount of two thousand
and eighty eight pounds one shilling and eight pence sterling per annum, to
be paid to the Banks on the dates provided in the schedule attached to this
Agreement.
5.-The Banks shall issue, and are hereby authorized to issue to subscribers
to the loan, Bonds for the total amount of the loan in pounds sterling, in such
form, in such languages and for such amounts as shall appear advisable to
the Banks; and these Bonds shall be sealed by the Minister for China in London or Berlin as evidence that the Chinese Imperial Government is bound
thereby.
In the event of Bonds issued for this loan being lost, stolen or destroyed,
the Banks shall immediately notify the Chinese Minister in London or Berlin
thereof, who shall authorize the Banks to insert an advertisement in the public
newspapers notifying that payment of the same has been stopped and to take
such other steps as required by the laws of the country: should such Bonds
not be recovered after the lapse of time provided by the law the Chinese
Minister in London or Berlin shall, without further authority from the Chinese
Imperial Government, seal and execute duplicate Bonds for a like amount and
hand them to the Banks, by whom all expenses in connection therewith shall
be defrayed.
6.-This entire loan of Sixteen Million pounds sterling shall be secured as
follows:
(1) By a charge on the revenues of the Imperial Maritime Customs of
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China, subject to previous loans already charged on the security thereof and
not yet redeemed.
(2) By a first charge, free from all encumbrances, upon the following
revenues to be forthwith placed under the control of the Inspector General of
Maritime Customs:
General Lekin of Soochow, estimated at ..............

General Lekin of Sung Hu, estimated at ..............
General Lekin of Kiukiang, estimated at ..............
General Lekin of Eastern Chekiang, estimated at ........
Salt Lekin of Ichang, estimated at ...................
Salt Lekin of Hupeh, estimated at ....................
Salt Lekin of Anhui, estimated at ....................
Total five million taels.

Tls.

800,000

1,200,000
200,000
1,000,000
1,000,000
500,000
300,000
Tls. 5,000,000

This entire loan of Sixteen million pounds Sterling shall have priority, both
as regards principal and interest, over all future loans, charges or mortgages,
so long as this loan or any part thereof shall be unredeemed. No loan, charge or
mortgage shall be raised or created which shall take precedence of or be on
an equality with this loan, or which shall in any manner lessen or impair its
security over the said Customs and lekin revenues, so far as required for the
Annual Service of this loan, and any future loan, charge or mortgage charged
on the said Customs or lekin revenue shall be made subject to this loan, and it
shall be so expressed in every Agreement for any such future loan, charge or
mortgage.
The Chinese Imperial Government undertake that the administration of
the Chinese Imperial Maritime Customs service shall remain as at present constituted during the currency of this loan.
In the event of the Customs and lekin revenues specified and pledged by
this clause being at any future time insufficient for the service of principal and
interest of this loan, either owing to depreciation of Silver, diminution of revenue
or any other cause the Chinese Imperial Government hereby engages to appropriate, and forthwith place under the control of the Inspector General of
Maritime Customs, further revenues sufficient to complete the amount required.
In the event of the Chinese Government, during the currency of this loan,
entering upon negotiations for a revision of Customs tariff accompanied by
stipulations for decrease or abolition of lekin, it is hereby agreed, on the one
hand, that such revision shall not be barred by the fact that this loan is
secured by lekin and, on the other hand, that whatever lekin is pledged for the
service of this loan shall neither be decreased nor abolished except by arrangement with the Banks and then only in so far as an equivalent is substituted for
it in the shape of a first charge upon the increase of Customs revenue consequent on such revision.
7.-This loan shall be further secured by Customs/lekin Annual Bonds for
the total amount in sterling of the loan, principal and interest, issued and sealed
by the Tsungli Yamen and the Board of Revenue Peking, and countersigned

REPRODUCTION BY PERMISSION OF
THE BUFFALO & ERIE COUNTY PUBLIC LIBRARY
BUFFALO, NEW YORK

110

CHINA TREATIES AND AGREEMENTS

by the Inspector General of Maritime Customs, and all such Customs/lekin
Annual Bonds shall contain the Clause No. 6 of this Agreement from its commencement as far as the words: " for any such future loan charge or mortgage ".
These Customs/lekin Annual Bonds shall be handed in equal shares to the
Hongkong and Shanghai Banking Corporation and the Deutsch-Asiatische Bank
before payment to the Chinese Imperial Government of the proceeds of the
loan.
8.-This loan shall also be further secured by deposit with the Hongkong
and Shanghai Banking Corporation and Deutsch-Asiatische Bank of sterling
Customs/lekin monthly Bonds equal in value altogether to the total amount of
the loan, principal and interest, sealed by the Chinese Superintendent of Customs
at Shanghai and by the Viceroy of the Liang-kiang Provinces, and countersigned
by the Foreign Commissioner of Customs at Shanghai. These Customs/lekin
monthly Bonds shall be handed to the Hongkong and Shanghai Banking
Corporation and Deutsch-Asiatische Bank at their Branches at Shanghai
in equal shares on or before the first day of June next and, in the event of the
money to meet a payment of interest and/or sinking fund not being handed
to the Hongkong and Shanghai Banking Corporation and Deutsch-Asiatische
Bank at their Branches at Shanghai on due date shall be available everywhere in
China for payment of Imperial Maritime Customs duties and/or lekin dues or
in such other manner as stated in the Bonds and the Provincial Authorities shall
be instructed by Imperial Edict accordingly.
9.-The Chinese Imperial Government hereby undertakes to pay the entire
balance of the Indemnity due on the eighth day of May next to the Imperial
Japanese Government out of the proceeds of this loan. No further loan shall
be issued by the Chinese Imperial Government except through the Banks, until
a period of twelve months has elapsed after the issue of the total amount of this
loan.
10.-All Bonds and coupons and payments made and received in connection
with the service of this loan shall be exempt from Chinese taxes and imposts
forever.
11.-All details necessary for the Prospectus and connected with the service
to the Bondholders of the interest and, repayments of the principal of this
loan, not herein explicitly provided for, shall be left to the arrangement of the
Banks, who shall issue, and are hereby authorized to issue a Prospectus of
the loan as soon as possible after the signing of this Agreement. The Chinese
Imperial Government will instruct the Chinese Ministers in London and Berlin
in communication with the Commissioner of Chinese Customs in London to cooperate with the Banks in any matters requiring conjoint action, and the Chinese
Minister in Berlin shall sign the Prospectus of the loan as required by the rules
of the Berlin stock-exchange.
12.-The Banks hereby take the loan firm at the price of eighty three
percent net on the nominal principal to the Chinese Imperial Government, and
will hold the net proceeds, namely thirteen million two hundred and eighty
thousand pounds sterling to the order of the Chinese Imperial Government in
London and/or Berlin as follows:
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On the sixth day of May, one thousand eight hundred and
ninety eight ......................................
£12,000,000
On the sixth day of June, one thousand eight hundred and
ninety eight ......................................
1,280,000
Total thirteen million two hundred and eighty thousand
pounds sterling ..................
................
£13,280,000
13.-In the event of any extraordinary political or financial crisis taking
place in Europe or elsewhere by which the markets are so violently affected as
to render the successful floating of this loan impossible on the terms herein
named the Banks have the right to withdraw from this contract with the Chinese
Imperial Government, and it shall in that case become null and void.
14 .- Immediately on the signature of this Agreement, and before the Prospectus of the Loan shall be issued to the public the Tsungli Yamen shall
memorialize the Throne and obtain an Imperial Edict confirming and sanctioning
the provisions of this Agreement, and shall then instruct the Inspector General
of Maritime Customs to assume control forthwith over the revenues therein
indicated; the Imperial Edict so received shall be communicated officially, and
without delay, by the Tsungli Yamen to the Ministers for Great Britain and
Germany in Peking.
15.-The Hongkong and Shanghai Banking Corporation and the DeutschAsiatische Bank shall take the loan in equal shares and without responsibility
for each other.
16.-Quadruplicate sets of this Agreement are executed in English and
Chinese, one set to be retained by each contracting party and one set by the
Inspector General of Maritime Customs. In the event of any doubt arising regarding the interpretation of this contract the English text shall be accepted
as the standard.
Signed at Peking by the contracting parties this ninth day of the second
month of the twenty fourth year of the Emperor Kuang-hsui being the first day of
March one thousand eight hundred and ninety eight, Western Calendar.
For the Hongkong and Shanghai Banking Corporation,
(Sgd.)
E. G. HILLIER, Agent
For the Deutsch-Asiatische Bank,
(Sgd.)
RUMP.
Schedule of Interest and Sinking-fund Payments
Date
1898
July 5th ..................
July 20th ..................
August 5th ................

Interest
£120,000
120,000
120,000

Sinking-fund
£19,205/6/8
19,205/6/8
19,205/6/8

Total
£139,205/6/8
139,205/6/8
139,205/6/8
£417,616/-/-
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September 5th .............
October 5th ................
November 5th ..............
December 5th ..............

1 60,000
60,000
60,000
60,000

£9602/13/4
9602/13/4
9602/13/4
9602/13/4

169,602/13/4
69,602/13/4
69,602/13/4
69,602/13/4

and the same payment of sixty nine thousand six hundred and two pounds

thirteen shillings and four pence shall be repeated on the fifth day of each month
of the year one thousand eight hundred and ninety nine Western Calendar
and of each succeeding year until the fifth day of February one thousand nine
hundred and forty three inclusive, that being the last payment when the loan will
be extinguished.
In addition to the payment of principal and interest scheduled above, the
Chinese Imperial Government shall on the fifth day of February of each year,
commencing with the fifth day of February one thousand eight hundred and
ninety nine, pay to the Banks in equal shares at their Branches in Shanghai
the sum of Two thousand and eighty eight pounds one shilling and eight pence
being the commission of one quarter percent on the Annual Service of the loan,
provided for in clause four of the accompanying Agreement.
(Sgd.)
(Sgd.)

E. G. HILLIER.
RUMP.

NUMBER 1898/4.
GERMANY AND CHINA.
Convention respecting the lease of Kiaochow.*-March 6, 1898.
The incidents connected with the Mission in the Prefecture of Tsao-chau-foo,
in Shantung, being now closed, the Inperial Chinese Government consider it
advisable to give a special proof of their grateful appreciation of the friendship
* Translation from the German text as printed in Customs, Vol. II, p. 208. The German text of Section 1 was printed in Das Staatsarchiv,vol. 61, No. 11518; translations from
that version and from an unofficial version of Sections II and III are printed in Rockhill,
p. 45; Am. Int. Law Journal, Supplement, 1910, p. 285; Hertslet, p. 350; Kent, p. 259. See
also China, 1899, No. 1, pp. 67 and 152.
In connection with this convention see also the following documents:1. Anglo-German Declaration respecting Weihaiwei, April 20, 1898 (attached to No.
1898/14, post);
2. Anglo-German bankers' arrangement respecting spheres of interest in railway
construction, September 2, 1898 (attached to No. 1900/5, post);
3. Declarations made to the United States regarding the open-door policy, March
20, 1900 (No. 1900/2, post);
4. Anglo-German Declaration defining their mutual policy in China, October 16,
1900 (No. 1900/5, post);
5. Declaration of war by Japan against Germany, August 23, 1914 (No. 1914/9, post);
6. Treaty between Japan and China respecting the Province of Shantung (with
accompanying exchanges of notes), May 25, 1915 (No. 1915/8, post); and
7. Treaty of Peace between the Allied and Associated Powers, and Germany, June 28,
1919 (No. 1919/1, post).
Concerning customs matters, see the following:1. Agreement between Germany and China for the establishment of a maritime customs
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